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SPEECH 


The following resolutions, introduced by him, being j 
under consideration: 

RESOLUTIONS, 

Resolved, by the General Assembly of the State oj 
Ohio, That the Constitution of the United States es¬ 
tablished a General Government of limiled powers, 
expressly reserving all powers not thereby delegated, 
to the States and to the people. 

Resolved, That among the powers delegated to the 
General Government by the Constitution, that of leg¬ 
islating upon the subject of fugitives from service is 
not to be found; while that of depriving any person 
of life, liberty, or property, without due process of 
law, is expressly denied. 

Resolved, That, in the judgment of this General 
Assembly,the act of Congress in relation to fugitives 
from service, approved Sept. 18, 1850, is unconstitu¬ 
tional; not merely for want of power in Congress to 
legislate on the subject, but because the provisions of 
the act are, in several iinportaut particulars, repug¬ 
nant to the express provisions of the Constitution. 

Resolved, That it is the duty of the several courts 
of this State, to allow the writ of Habeas Corpus to 
all persons applying for the same in conformity with 
the laws of the State; and to conform in all respects 
in subsequent proceedings, to the provisions of the 
same. 

Resolved, That while the Constitution of the United 
States confers on Congress no power to interfere with 
the internal legislation of the several States, and con¬ 
sequently no power to act within State limits, on the 
subject of slavery, it does require that Congress, 
wherever, beyond the limits of any State, it has ex¬ 
clusive legislative power, shall provide efficient secu¬ 
rities for the personal liberty of every person uncon- 
victed of crime. 

Resolved, That it is the duty of Congress to repeal 
all acts by which any person is deprived of liberty 
without due process of law; and especially all acts 
by which any person is held in slavery in any place 
subject to exclusive natioual jurisdiction. 

Mr SutlilF said: Mr. Speaker, it is with no small 
degree of embarrassment tlmt I proceed to the discus¬ 
sion of the resolutions under consideration. The im¬ 
portance of the sentiments expressed by these resolu¬ 
tions is doubtless admitted by all; but the propriety of 
their introduction in this body has been doubted by 
many. 

it is not therefore improper that I should say, that it 
is with reluctance I place myself in an attitude on this 
floor slightly offensive to any Seuator upon this or 
any other subject; yet, regarding these resolutions as 
I go, strictly true, aud containing' sentiments nearly 


concerning the interests and liberties of citizens of this 
State, I regard them eminently proper to be introduced 
in this place and at this time, 

Ours is a governmentof public opinion. Its princi¬ 
ples are professedly truth, justice and equity, in all Ihe 
social and civil relations. This government rose into 
being upon the enunciation and maintenance of thesa 
principles. If. then, we would preserve and transmit 
to posterity the free institutions aud liberties which wo 
regard as so priceless, we must not forget that eter¬ 
nal vigilance is the price of their maintenance. Wo 
are taught this sentiment by our own reflection, as well 
ashy th« founders of our government, “that a frequent 
recurrence to the fundamental principles of civil gov¬ 
ernment is absolutely necessary to preserve the blessings 
of liberty.” 

The supreme laws of society, as well as the subor¬ 
dinate civil laws, must conform to, and beexpres-ive of 
the true relations of man. Hence, in our natioual bill 
of rights, the Declaration of Independence, we find 
the assertion of a few s-lf-evident truths, that every 
person has an absolute right to life and liberty, and 
their enjoyment equally; and that being alike individ¬ 
ually possessed of those rights, it is becomingforthem 
collectively to establish such rules and regulations for 
the exercise of their respective rights in their social 
state, as necessary for the general good. Upon these 
important principles of truth, justice and equality, our 
government was founded; promising not only, if ad¬ 
hered to, security of life and liberty to all equally, but 
an impartial equality in the burthens and blessings of 
government. 

That doctrine of complete civil and political equality, 
so peculiar to this republic, was not at its commence¬ 
ment assumed as an arbitrary principle, or left subject 
to disrespect as a caprice, or to denial as untrue. That 
doctrine is only assumed n9a logical conclusion from a 
few self-evident truths, and was only asserted and 
maintained upon the ground of its being discovered, 
and shown to be an iinportaut and true political princi¬ 
ple; and indispensable in the construction and maii te- 
I nance of a just government. Other governments 
seemed, to a greater or less extent, above and indepen¬ 
dent of the people. Ours was made to be of, and for 
the people; to emanate from and depend upon them¬ 
selves. This was not an accidental peculiarity; nor 
I was it designed and ventured upon by the framers of 
lour government as an experiment to avoid the evils 
re; ulting from other forms of government They had 
the wisdom to perceive that civil laws like physical, de¬ 
pend upon existing relations, and that the science of 
government, like philosophy, consists in correctly as¬ 
certaining these relations, and truly enunciating them. 
The conclusion from these principles was obvious; that 
the theory of government as absolutely depends upon 
its consistency with existing civil relations, aud human 
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or individual righls, for its perfection and value, as a 
theory in physical science, dots upon its truly consist¬ 
ing with existing relations ot things. 

The foundersof our government, therefore, commen¬ 
ced their work by recurring to first principles. They 
carefully considered the rights and relations of man as 
an iudiviuual and then as a member of society; to as¬ 
certain with unerring certainty and precision these re¬ 
lations, to which governments should conform. 

In the declaration of the principles of our govern¬ 
ment, we have, in few words, their premises and con¬ 
clusions upon the subject. “We hold these truths,” 
they say, “to be self evident:—that all men are created 
equal; that they are endowed by their creator with 
certain inalienable rights; that among these are life, 
liberty, and the pursuit of happiness. That to secure 
these rights governments are instituted among men, 
deriving their just powers from the consent of the gov¬ 
erned.” 

The rights of the individual to life, liberty and the 
pursuit of happiness, as to lawfully exercise his own 
♦iberty, to possess and enjoy his own acquisitions, are 
asserted to be self-evident, absolute rights. Rights ap¬ 
pertaining to all individuals, and existing superior to,, 
and independent of government. 

The assertion of these principles as the basis of gov¬ 
ernment, was a bow of promise to every friend of lib¬ 
erty. And the founders of our government did well 
to pledge their lives, their fortunes and their sacred 
honor for their maintenance. 

For more than half a century, this nation has con¬ 
gratulated itself that such pledge was faithfully and 
successfully redeemed. Alter those inestimable and 
true principles of government had been gallantly de¬ 
fended by our then infautnation, and firmly establish¬ 
ed as the political taith of our national existence, ad 
•ditioual securities were added for their perpetuity. A 
constitution was adopted more perfectly “to secure the 
blessings of liberty to ourselves and posterity.” Our 
government has constantly grown in greatness and 
increased in strength. We have continued to cherish 
the principles of liberty and equality set forth in the 
Declaration of Independence, and to congratulate our¬ 
selves asholding our libertiesin such certain security, 
as no other nation enjoyed. But while thus congrat¬ 
ulating ourselves, and watching with deep interest 
those strugling in the .old world to imitate the perfec¬ 
tions of our government in the amendments of theirs; 
we have been suddenly surprised by the enactment ot 
«law in Congress denying to; and setting at naught all 
those cardinal principles, upon which our government 
vras founded. Believing as I do that the late Fugitive 
law is not only in violation of those principles of our 
government to which I have adverted,but utterly un¬ 
constitutional, I have submitted these resolutions 
which I will now proceed to consider. 

The first resolution, affirming that the Constitution 
of the United States establishes a general government 
of united powers expressly reserving all powers not 
thereby delegated, to the States and the people, can 
not be doubted by any one. The first section of the 
first Article of the Constitution commences in these 
words: “All legislative powers, herein granted, shall 
be vested in a Congress of the United States;” thus 
showing the purpose of the framers of the instrument 
to be, to vest only certain specified powers in the gen¬ 
eral government. Article 10, of Amendments of the 
Constitution is in thefollowinglanguage: “Thepowers 
. not delegated to the United States by the Constitution 
nor proYnbited by it to the Slates, are reserved to the 
States respectively or to the people.” 

The second resolution affirms also, of the Constitu¬ 
tion, what an inspection of the instrument will show 
'to be only a truism; “that, among the powers delega¬ 


ted to the general government by the Constitution, 
that of legislating upon the subject of fugitives from 
service is not to be found; while that of depriving any 
person of life, liberty or property, without due process 
of law, is expressly denied. ’ By referring to the 3d 
clause of the 2d section of Article 4, of the Constitu¬ 
tion, it will be seen that no power is there delegated 
to Congress, respecting “fugitives from service or 
labor.” And in Article 5, of "Amendments to the 
Constitution,” it is expressly provided that no person 
shall be deprived of life, liberty, or property, without 
the due process of law. If their power to legislate upon 
the subject of fugitives from service is claimed for the 
general government, it must be by an implied and not 
by any expressly delegated power. The truth of the 
first two of the series of resolul ions, is therefore shown 
by the Constitution, and admits oi neither denial or 
controversy. 

The third resolution asserts the opinion, that the 
act of Congress in relation to fugitives from service, 
approved September 18th. 1850,is unconstitotional. 

1st. For tne cause, implied in the resolution, that 
Congress has no power to legislate upon the subject; 
and 

2d. Because the provisions of the act are. in seve¬ 
ral important particulars, repugnant to the express 
provisions of tne Constitution. 

It is to the consideration of these two propositions 
that I propose most particularly to direct the remarks 
which I shall make upon the subject of these resolu¬ 
tions. 

If it can be shown that either of the propositions 
is true—that Congress had not power under the Con¬ 
stitution to pass the law, or that the act as passed is 
repugnant to any provisions of the Constitution, the 
material averment of the resolution, that the net is un- 
constitutioval, will be thereby sustained. 

It is my purpose to show that both propositions are 
true. 

I deny that any power is delegated to Congress to 
legislate upon any of the provisions contained in sec¬ 
tion two of article four of the Constitution. Upon 
reading that section, it must be conceded that there 
is neither sentence nor -word contained in the section, 
delegating any power to Congress to legislate upon 
either of the subjects therein mentioned. That clause 
of the section to which the act of Congress relates, 
reads as follows: 

“No person held to service or labor in one State, 
under the laws thereof, escaping into another, shall, 
in consequence of any law or regulation therein, be 
discharged from sucli service or labor; but shall be 
delivered up on claim of the party to whom such ser¬ 
vice or labor may be due.” 

Argument can add nothing to the certainty im¬ 
pressed upon the mind of every one from the reading 
of this clause, that no power is delegated by any lan¬ 
guage there used. I understand this clause as express¬ 
ing a compact, or agreement between the parties to 
the instrument, and that in clear, precise and unam¬ 
biguous terms. And I maintain that no one can, from 
the language used, reasonably understand or infer 
anything more. Indeed it will not, and can not be 
affirmed that this 3d clause of section 2, article 4, of 
the Constitution, contains any expressed delegation of 
power to Congress. And this fact with strict construc¬ 
tionists, and according to long used legal rules of in¬ 
terpreting all writings, ought to be conclusive of the 
argument. 

But from the adoption of the Constitution to the 
present time, there has obtained, even among eminent 
jurists, a wide difference in their construction of this 
instrument. There have always been found upon one 
side, those who were inclined to so construe the Con- 
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stitution as to give the largest implied powers to the < 
Federal Government, and to that end insist upon what 
they term a very liberal construction of the instru¬ 
ment. Ou the other side there have been found those 
who. have always inclined to a strict construction of 
the Constitution, and insisted upon retaining to the 
States and to the people all powers not expressly defe¬ 
ated to the General Government, or prohibited there- 
y to the States. This political difference has been 
observable ever since the commencement of the Gen¬ 
eral Government, in the judicial as well as in the le¬ 
gislative departments. 

If Congress possesses the power to legislate upon 
the subject of fugitives from labor it will be conceded 
that it is by a power derived under and by the con¬ 
stitution. At the time the convention was held to 
frame the constitution, it was understood, and by the 
act admitted, that each of the States possessed sove- j 
reign legislative powers. Each of the States pos-! 
sessed the undoubted exclusive power of legislating 
over all persons within the State, whether fugitives 
from other States, or citizens of the Slate so legisla¬ 
ting. And if the General Government has acquired 
this legislative power, from the States respectively, it 
must necessarily be by a cession on the part of the 
States, of this State sovereignty to the General Gov¬ 
ernment. If this is so, the claim of the General Gov 
ernment would thereafter be as undoubted as it would 
to territory or any other property ceded by a State to 
the General Government; and lield by like evidence 
of title. 

And it may here be observed that the same rules 
of construction, dictated by common sense as well as 
common law, applicable to the fair interpretation of 
every written contract between individuals, are the 
rules and the only rules of construction applicable to 
the reading of the constitution of the United States. 

For the purposes recited in the preamble of the 
constitution, that instrument provides as follows: 

Art. 1, Sec. 1. “ All legislative powers herein 

granted, shall be vested in a Congress of the United 
States,” Ac., thus showing in the first clause of the 
instrument, the intention of delegating only certain 
specified legislative poioers to the General Govern¬ 
ment. 

Sec. 8, of Art. 1. “ The Congress shall have 
power to levy and collect taxes,” Ac., enumerating 
specifically more than fifty different powers express¬ 
ly delegated in that section, known as the general leg -1 
islaiioepowers of Congress, and concludes by delega¬ 
ting to Cougres all necessery instrumental powers, as 
follows: 

“To make all laws which shall be necessary and 
proper for carrying into execution the foregoing pow¬ 
ers and all other powers vested by this Constitution 
in the Government of the United States, or any de¬ 
partment or officer thereof.” 

It is this clause which authorizes Congress to 
make laws. But it will be observed this clause only 
authorizes Congress to make laws which may be 
necessary and proper for carrying into execution those 
general powers, “ the foregoing powers, and all 
other powers vested by the constitution in the Gov¬ 
ernment of the United States, or any department or 
officer thereof.” 

There is, therefore, this observable difference in 
the extent of legislative power vested by the consti¬ 
tution of the United States and that of the State 
constitutions. While the most of the State constitu¬ 
tions vest general legislative power, except where 
specially restricted, in a General Assembly of the 
State; the constitution of the United States vests on¬ 
ly certain specified legislative powers in Congress, 
The language of th$ constitution of Ohio is, that 


“The legislative authority of this State shall be vest¬ 
ed in a General Assembly.” The constitution of the 
United States is in language as before stated, that 
“ All legislative powers granted in the instrument 
shall be vested in a Congress.” And Congress, as 
we have also seen, has only power to make laws in 
certain cases, to wit.: for carrying into execution the 
owers vested by the constitution in the United 
tates, or some department or officer thereof. 

If, then, Congress has power to legislate respecting 
“persons held to service or labor in one State under 
the laws thereof,” who may have escaped into anoth¬ 
er State, it must be for the “carrying into execution” 
some power general or special, by the constitution 
vested in, or.transferred from the States to the Gov¬ 
ernment. of the United States or some department or 
officer thereof.” Previous to the adoption of the con¬ 
stitution, the States respectively held undoubted su¬ 
preme legislative powers over this subject, and were 
in the actual exercise of this State sovereignty. It 
fis incumbent, therefore, upon those who claim for the 
General Government this power of which it is ad¬ 
mitted the States were severally possessed, “to show 
title,” to point out the clause and words of the con¬ 
stitution by which the individual State so possessed 
of it has delegated this power to Congress. 

The constitution gives Congress legislative powers, 
for two purposes, besides the cases where it is directly 
delegated. 

1st. “To make laws which shall be necessary and 
proper for carrying into execution” powers vested by 
the constitution in the government of the United 
States. 

2d. To make laws which shall be necessary and 
proper for carrying into execution any powers vested 
in any department or office of the General Govern¬ 
ment. 

3d. Add to these two classes those direct grants of 
legislative power, where it is expressly stated that Con¬ 
gress may legislate; and it cannot be pretended that 
there are any other legislative powers given by the con¬ 
stitution. 

If then Congress possesses power to legislate upon 
the subject of fugitives from service, it must be deriv¬ 
ed either by direct grant of legislative power, as in Sec. 
1, Art. 4, in which it is expressed that “Congress may 
by general law prescribe,” Ac.; or it must be found 
among powers belonging to one of the classes named, 
for it is only these two classes of powers that Congress 
is authorized by the constitution to make laws to car¬ 
ry into execution. Those therefore, who affirm lhat 
Congress possesses the power under the constitution to 
make any law respecting fugitives from service, resi¬ 
ding in any of the sovereign States, have to show two 
things, to sustain such affirmation; 1st, that a power 
over the subject of fugitives has been vested by the 
States, either in the Government of the United States, or 
in some department or office of the United States; and 
2d, that it is “necessary and proper for !he carrying into 
execution such power so vested that sucli legislation 
be had. 

The last clause of Sec. 3, Art. 4, contains all that ie 
expressed in the constitution upon the subject of fugi¬ 
tives from service; and if in fact any power over the 
subject has been delegated by the Stales either “to the 
“go/ernment of the United States, or to any depart- 
“ment or office thereof, it must be contained in this 
“clause: “No person held to service or labor in one 
“State under the laws thereof, escaping into another, 
“shall in consequence of any law or regulation there- 
“in, be discharged. from such service, or labor; but 
“shall be delivered up on claim of the party to whom 
“such service or laboj.may be due.” 

Can any one in truth say that this language con- 
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^uins on the part of the States a grant of powpr over 
tlie subject of fugitives from service’ If so, to whom 
is the power taausferred? To the government of the 
United States, or to one of the departments, or officers 
thereof? There is in fact nothing in the clause con¬ 
tained, showing any power vested by the States, nor 
te there named in the clause, either ‘-the government 
of the United Stutes, or any department, or officer of the 
Government. 

It must therefore be admitted that there is not any 
expressed graut of power by the States upon this sub 
jfect. If any grant of power on the part of the States 
js claimed in favor of the general government, or of 
any department or officer thereof; it must therefore be 
claimed under an implied grant; under something 
which ought to have been expressed, but not having 
been so expressed, must now, owing to the circumstan¬ 
ces under which it was omitted, be understood as if 
(inserted. But I deny that such supposed omission, if 
to fact it could be shown to have occurred by mistake, 
er in any other manner, could be legally supplied. 

It was not the framers of the constitution who ac¬ 
cepted and ratified it. After written, and as written it 
was submitted to the States who sat in convention to 
read and consider the import of the instrument as ex¬ 
pressed by its language. And it was the constitution 
as so written, and submitted for their consideration, 
that the States in such convention respectively accept¬ 
ed and ratified. The constitution was of no binding 
force or effect upon any State that did not see fit to ac¬ 
cept and ratify; and the determination of such State 
whether or not to become a party to the instrument, 
was made upon the expressed provisions of the consti¬ 
tution as written. 

I insist, therefore, that common sense, as well as 
long established rules of common law would forbid any 
applied provisions being recognised in the instrument as 
el any binding force upon the perils to it; even if 
it could be shown that the framers had unanimously 
agreed upon an important article or section which had 
by ei ther mistake or fraud been omitted and left out of 
the instrument by the framers. 

But there is not in fact a shadow of evidence to show 
that any omission or misunderstanding occurred on the 
part of any of the framers of the instrument in relation to 
this clause of the constitution. Nor is there any evi¬ 
dence that any of the framers of the constitution nn 
derstood that the States would, or could delegate any 
other powers to Congress than those expressed by the 
language used. 

Neither the framers of the constitution nor the peo¬ 
ple of the States were ignorant of the nature of the 
provisions contained in sections 1, and 2, of Art 4. The 
articles of confederation adopted by the States Nov. 
15, 1777, and under the obligations of which the States 
atill remained, contained in Art. 4, three of the four 
contracts or stipulations emhraeed in those two sec¬ 
tions—the stipulations, that “full faith and credit shall 
be given in each State to the public acts, records, and 
Judicial proceeding of every other State;” that “the 
citizens of each State shall be entitled to all privileges 
and immunities of citizens of the several States,” and, 
that “a person charged in any State with treason felony 
or other crime who shall flee from justice and be found 
to another State shall, on demand of the executive au¬ 
thority of the State from which he fl“d, be delivered 
up, to be removed to the State having jurisdiction of 
the crime,” are all substantially transcripts from the 
compacts or agreements contained in Art 4, of the ar' 
tides of confederation. Congress had, under the con¬ 
federacy, no right to legislate as to either of these com¬ 
pacts or covenants; they were mere treaty stipulations. 
As to the stipulation that “full faitjj and credit shall be 


given in each State to the public acts, records, &e.,”of 
every other State, there is, in the cousiitutiou, append¬ 
ed to the provision as it stood transcribed, the express 
provision, that Congress may legislate respecting it. 

A nd so Congress has a power under this compact, which 
it did not have under it in the confederacy; and oth¬ 
erwise would not, under the constitution. The other 
two compacts staud as they dir) in that instrument 
without this grant of power to Congress-, and there is 
therefore no legislative power conferred on Congress. 
There is also in this Art. 4 of the constitution, added to 
the compact for the surrender of fugitives from justice, 
a fourth, that under consideration relating to fugitives 
from service, which is also like the two last a naked 
compact, without having appended either power or 
permission for Congress to legislate. 

The Constitution, like all other instruments, is sub¬ 
ject to fixed legal rules of construction. The first gen- Jt 
eral maxim of interpretation, (as laid down by 
Vattel and other eminent writers,) is, that "It is not al¬ 
lowable to interpret what has no need of interpretation. 
When a deed is worded in clear and precise terms— 
when its meaning is evident, and leads to no absurd 
conclusion—‘here can be no reason for refusing to ad¬ 
mit the meaning which such deed naturally presents. 

To go elsewhere in search of conjectures, in order to 
restrict or extend it. is but an attempt to evade it.” 

The framers of the Constitution were an intelligent 
body of men, and familiar with ‘he rules of interpre¬ 
tation to which the instrument would be legally sub¬ 
ject; and there cannot be found greater precision in 
the use of language titan is manifested ill the whole 
structure of the Constitution of the United Stales. 

The draftsman evidently intended to express, and did 
carefully express, in unambiguous language, every 
power delegated by the States, and the department or 
officer of the General Government to which that pow¬ 
er should be delegated. There is no evidence existing, 
that the Convention which framed the Constitution, 
contemplated any surrender of legislative power on the 
part of the States that should thereafter accept and 
ratify the Cousiitutiou, beyond what was expressed 
in the instrument. 

As an illustration of the truth of this proposition, let 
us recur to the special grants of powerconta lied in the 
Constitution, subsequent to the general powers in Sec. 

8, of Art. 1, delegated to Cougres.s. 

In Sec. 1, of Art 2, it is provided that “the Congress 
may determine the time of choosing the electors,” &e.; 

‘ that Congress may by law provide for the case of re¬ 
moval,” &.C. And in Sec. 2, of same Article: “Con¬ 
gress mav by law vtst the appointment of such in¬ 
ferior officers,” &c. In Sec. 3, Art. 3, it is provided 
that “Congress shall have power to declare the punish¬ 
ment of treason ” Aud the 1st Sep. of Art 4, pro¬ 
vides that “Full failh and credit shall be given in each 
S'ate to the public acts, records and judicial proceed¬ 
ings of every other State ” There is added an express 
grant of legislative power to Congress iu this language: 
“And Congress may, by general Jaws, prescribe the 
manner in which all such acts, records, and proceedings 
shall be framed, and th“ eff-ct thereof.” In Sec. 3, of 
Art. 4, it is provided, “New States may be admitted by 
Congress,” &c.; and that “Congress shall have power 
to dispose of, and make all needful rules and regulations 
respecting the territory,” &c. And in Art. 5, it is 
provided that “Congress, whenever two-thirds of both 
Houses shall deem it necessary, shall propose amend¬ 
ments to this Constitution,” £tc. Showing clearly to 
my mind, that in every instance where it was contem¬ 
plated that Congress should exercise any legislative 
powers which then belonged to the sovereign Slates 
respectively, such power is expressed and recognized 
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b~ the words of the Constitution as belonging to Con¬ 
gress; and by a fair and reasonable understanding of 
the language of the instrument is surrendered and con¬ 
ceded by the States. 

But, as to the clause relating to « persons held to 
service,” there is not oul v an absence of any word ex¬ 
pressive of power, over those persons, being delegated 
to any department or officer of the general government, 
but there is not a single word contained in this clause 
recognising any power existing, either in Congress or 
any other department or office of the government of 
the United States upon the subject. It would there¬ 
fore be inconsistent with the general character of the 
instrument, preserved throughout by the writer, to 
suppose that in clause 3, sec. 2, of art. 4, there was in¬ 
tended and uuderstood to be a surrender of a sovereign 
Legislative power on the part of the States to “ the 
government of the United States, or to any depart¬ 
ment or officer thereof, without expressing the same by 
language or word contained in the clause. And this 
assumption on the part of those who claim delegated 
powers to the general government-tracer this clause is 
rendered peculiarly absurd from the consideration that 
there is in the same article three express grants to Con¬ 
gress of legislative power, upon other subjects. And 
each one of those subjects is of less importance to the 
States respectively, than that embraced in the clause 
under consideration. The first 0 f the three cases of 
delegated power under Art. 4, shows that the framers 
of the Constitution did not recognise the following 
provision: “Full faith and credit should be given in 
each State to the public acts, records, and judicial pro¬ 
ceedings of every other State,” as conferring Legisla¬ 
tive power upon Congress. And it could not under the 
limitations of their powers And as necessary in order 
to ve9t Congress with power over this compact express¬ 
ed in sec. 1, theiramers of the Constitution in express 
terms, provided that “Congress may by general laws 
prescribe the manner in whichsuchacts records, and 
proceedings shall be proved and the effect thereof. 

Again in Sec. 2. of Art. 4, is another compactor 
argreement in the following language, 'The citizens of 
each state shall be entitled to all the privileges and im¬ 
munities of citizens in the several states.” But the 
framers of the Constitution did not, as they did con¬ 
cerning the compact in the preceding section, proceed 
to delegate to Congress in express language, legislative 
power over this subject; and Congress not having such 
power by any other provisions of the Constitution, has 
no power over the subject matter of the provision. If 
this be true that Congress is not in fact vested with 
any power under the Constitution to pass any law in 
relation to the rights of citizens to the privileges and 
immunities of citizenship in the several states, as pro¬ 
vided for in the 1st clause of sec. 2, how can it be in¬ 
sisted that the following language in clause 3, provid¬ 
ing that “No person held to service or labor,” &,c. 
confers such power. There is here nothing but the 
naked agreement ; a restriction upon the States from 
passing any law or regulation which should discharge 
the person claimed from his existing debt of service to 
his claimant in the state from whence he may havees- 
caped ; but that the person so having escaped shall still 
remain li-ible to be given up to the person to whom he 
owes service, as he would be in the state where he so 
owed such service. Unlike sec. 1. but like the 1st 
elause of this section, there is no power conferred by 
the framers of the constitution upon Congress to legis¬ 
late upon the subject matter of this clause. And it 
cannot be supposed such men as the framers of the 
Constitution held papers to be of more importance than 
persons, and required in section 1. an express power to 
be delegated to Congress for making a law in relation 
vo records ; and then intended to leave the persons 


named in clause 3, of sec. 2, to the legislation of 
Congress under implied or imagined powers. 

Indeed, a careful reading of all the provisions con¬ 
tained in Art. 4, must impress every unbiased mind 
with the belief, that no surrender of the legislative 
power of the states to the general government in rela¬ 
tion to fugitives, either from justice, or service, is made 
or intended, by any provision therein contained. 

If it were a question of title to territorij between a 
state and the general government, the general govern¬ 
ment claiming title by cession from a slate under the 
Constitution, or any other instrument, as destitute of 
all language expressive of the grant ; it would be ab¬ 
surd to insist upon title in the General Government. 
And yet the rule of law is the same ; the rule of con¬ 
struction is the same in relation to thiB question of 
sovereignty, and the supposed question of title. The 
exclusive sovereign legislative power is admitted to 
have been vested in the states severally anterior to the 
ratification of the Constitution. It is claimed that by 
some clause in that instrument the Btates transferred, or 
granted this power to the general government. The 
same rules of evidence obtain in all respects in the one 
case as in the other. The instrument is the only ad¬ 
missible evidence to show title in either case. And the 
language of the instrument must be received and un¬ 
derstood as written, in its ordinary meaning and ac¬ 
ceptation. “Il is not allowable to interpret what has no 
need of interpretation ” is the maxim applicable to every 
ins*rument of this kind. It is as true of the Consti¬ 
tution of the United States, as it would be of a deed, 
that, if worded in such clear terms as to lead to no ab¬ 
surd conclusions ; there can be no reason for refusing 
to admit the meaning of the instrument as derived 
from the plain and obvious sense of the language and 
words of the instrument. And ‘‘to go elsewhere in 
search of conjecture ij^“order to restrict or extend it, 
is,” in the words of jB^Vattel, is “but an attempt to 
<^ide it.” 

I therefore insist that it cannot he made to appear 
that Congress is, by virture of any or all the powers 
delegated by the Constitution to the government of 
the United States, or any officer thereof, invested with 
any legislative power over the subject of fugitives 
from service. There is no such power expressed 
among the general or special powers delegated by the 
Constitution. It is not included in any of the inci¬ 
dental or instrumental powers delegated to Congress. 
And I affirm here, without fear of successful contra¬ 
diction, that it will not and cannot be shown, by any 
Senator upon this floor, that such legislative power 
is xested in Cpngress, by any provision or provisions 
expressed or contained in the Constitution of the 
United States. No strict constructionist can, with 
any consistency, ask a more liberal or a more exten¬ 
sive legislative power in Congress than delegated by 
by provisions clearly expressed in the Constitution. 
Tet, those who assert the power of Congress to 
legislate upon the subject of fugitives from service, 
recognize the doctrine of implied general powers, in 
the largest and most latitudinous sense—a construc¬ 
tion which might necessarily jsutify an exercise on 
the part of Congress of almost unlimited legislative 
powers. 

The considerations submitted, derived from an ex¬ 
amination of the Constitution itself, which to me 
seems plain and explicit upon the subject, are satisfac¬ 
tory to my mind; and I think should be to every strict 
constructionist, of the absence of all power under 
the Constitution on the part of Congress to legislate 
on the subject of fugitives. 

But I know that ever since the commencement of 
the general government, there have been and still are, 

I eminent statesmen and jurists, who are opposed in 




sentiment to the idea of the general government be¬ 
ing restricted in the exercise of its legislative powers 
to the expressed authority confered by the Constitu¬ 
tion. This class of politician* and jurist find a large 
field for legislative action on the part of the general 
government in the exercise of what they have denom¬ 
inated the implied powers under the Constitution. 
The precise limit and extent of this class of powers 
have not yet been defined bv their advocates. If re¬ 
cognised they will probably be foundlimited hereafter 
only by the obsolute restraining clauses of the con¬ 
stitution on one side; and some where in the regions 
of imagined expediency on the other. And those 
who insist upon the right of Congress to legislate by 
virtue of those large implied powers will insist upon 
the power of Congress to legislate upon the subject 
of fugitives from service. 

When I submitted these resolutions, I knew that in 
denying the power of Congress over this subject, they 
were opposed to opinions expressed by the majority of 
the Supreme Court of the United States in 1842, when 
this subject came under the consideration of that Court. 
But since the introduction of theBe resolutions in this 
body, the present Executive of this State has favored 
us with an Inaugural Message, in which he has taken 
occasion, in very decided terms, to lend the weight of 
his official and judicial influence in favor of the con¬ 
stitutionality of the late Fugitive Law. In that mess¬ 
age Governor Wood uses the following expressions in 
relation to this law of Congress: “I should be false to 
“myself, and false to truth, if I did not express the 
‘‘opinion that the law is consistent with constitutional 
“obligation between the States.” And again, the fol¬ 
lowing language: “If the late act violates this instru- 
“meut, in what does such violation consist?” And 
this inquiry being made immediately subsequent to a 
full quotation of all that clau^tef Art. 4, relating to 
persons held in service, shm£ng an utter absenqp 
of any express power authorizing any legislation by 
Congress, impress me with the fact that his Excellency 
belongs to altogether another school than that of strict 
constructionists, in the opinions which he entertains of 
the constitutional powers of the Federal Government. 
Indeed, he makes reference to “public history” to sub 
tain the exercise of this extraordinary legislative pow¬ 
er on the part of the Federal Government; and to show 
that there cun be no doubt as to the constitutional right 
of Congress to legislate upon this subject. Yet with 
all the respect that I entertain towards the opinion of 
one so eminent, both as a Statesman and Jurist, I am 
confident that this opinion must have been hastily 
formed, and would have been much qualified, if not 
seversed upon careful investigation and mature reflec¬ 
tion- 

The opinion expressed by a majority of the Supreme 
Court in the case of Edward Prigg against the Com¬ 
monwealth of Pennsylvania, decided at the January 
term, 1842, is, however, the authority most particular¬ 
ly relied upon by those who maintain the constitution¬ 
al power of Congress to legislate upon the subject of 
fugitives from service. And this authority is referred 
to by Governor Wood in support of the sentiments 
contained in his Message, that Congress possesses the 
constitutional power to legislate upon the subject. I 
admit that the doctrine held by the majority of the Su¬ 
preme Court in that case, (as reported, 16th Peters, 
543,) is in point; and goes to show that the powers of 
Congress are not limited by the express grants contain¬ 
ed in the constitution. That case assumes that im¬ 
plied powers may be exercised by Congress,—and that 
too, when their exercise is not necessary, but only con¬ 
venient; or conducive to some imagined public good. 

I propose, therefore, to examine this doctrine of con- 
struction as applied in that case. And J assert, with¬ 


out fear of controversy on the part of the opponents 
of strict construction, that the case of Edward Prigg 
vs. the Commonwealth of Pennsylvania, is not a true 
exposition of law. In that case the well known and 
long established rules of courtB were departed from. 
And the very argument in support of the opinion ex¬ 
pressed, and by which the court attempt to sustain their 
assumption, that the Congress of the United States had 
an implied legislative power over persons held in ser¬ 
vice, is utterly baseless. It is not understood that a de¬ 
cision of any court can change the law of a constitu¬ 
tion or statute. It ought to truly indicate the law of 
both. But I affirm and hope to show, that this case is 
a palpable perversion of law, and utterly inconsistent 
with the provisions of the constitution, in all that part 
of the opinion given in favor of the legislative power 
of Congress over the subject of fugitives. 

The precise question submitted to that court was 
whether Sec. 1, of the act passed March 25th, 1826, by 
the General Assembly of Pennsylvania, was unconsti¬ 
tutional. The question arose upon an indictment pre¬ 
dicated upon this section of the statute against Ed¬ 
ward Prigg and others. The language of that section 
is substantially as follows: 

“If any person or persons shall from and after the 
passage of this act, by force and violence, take and 
carry away any negro or mulatto, from any part or 
parts of this Commonwealth, to any other place or 

places whatsoever out of this Commonwealth. 

every such person or persons shall, on conviction there¬ 
of, in any court, &c., be deemed guilty of a felony,” 
&c. 

Prigg had been indicted under this section, and de¬ 
fended on the ground of the person so taken from the 
State of Pennsylvania being a fugitive from service, 
due from him in the State of Maryland. Un the part 
of Prigg it was contended that the act, or that section 
of the act mentioned, under which he was indicted, 
was unconstitutional. 

1st. Because Congress has the exclusive power of 
legislation upon the subject matter of the third clause, 
second section of Article four of the constitution of 
the United States; and has exercised such power of 
legislation by the act of February 12,1793. 

2nd. That if the power to legislate upon this sub¬ 
subject is not exclusive in Congress, but only concur¬ 
rent with that of the States, inasmuch as Congress had 
the power to pass laws upon this subject, and did enact 
the law of 1793, the State powers to legislate upon the 
subject became thereby suspended, and therefore the 
law of the State of Pennsylvania, passed in 1826, was 
void for want of power in the State to enact the same. 

3d. That even if the power of the State still exist¬ 
ed to legislate upon the same subject, as a concurrent 
power with that of the general government, yet inas¬ 
much as the State of Pennsylvania was in conflict with 
the act of Congress of 1793, it was therefore unconsti¬ 
tutional. 

It will readily occur to every lawyer that the lan¬ 
guage of the statute upon which the indictment in this 
case was predicated is counter to the language of the 
Constitution of the United States, as expressed in the 
third clause, section two, of article four, and that so 
much of the statute of Pennsylvania, which happened 
to be the section on which the indictment rested, was 
therefore void. 

But the broad ground was taken by the counsel that 
Congress possessed legislative power over the subject; 
and this question was argued and submitted to the 
Court. 

The opinion of the court was delivered by Judge 
Story—who had before written his commentaries 
upon the constitution; laying down such rules as wero 
of an undoubted authority; and intended for helps to 
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lawyers and judges,for a correct and certain understand¬ 
ing of that instrument; aud the extent of powers con¬ 
ferred thereby to the Geuerol Government. 

Mr. Story was an eminent jurist, a mau of infinite 
legal learning; but in the views which he entertained 
of the powers of Congress, he stood in that class polit¬ 
ically who had always advocated such a construction of 
the constitution as confer-ied the largest legislative pow¬ 
ers upon Congress. 

It was for his peculiar sentiments upon this subject, 
as was then understood, that upon the death of Chief 
Justice Marshal', he was superceded in the appointment 
made to fill that vacancy. 

But, although Mr Story always inclined to sustain 
the exercise of implied powers of Congress, I will 
here recur to his own rules of construction, as laid 
down in his work on the Constitution; for the purpose 
of showing that even those rules were utterly disre¬ 
garded in the opinion of the Court as expressed by him 
in that case. 

Now the important question submitted to the court 
was whether the constitution had transferred a certain 
legislative power from the States to the General Gov¬ 
ernment. A conflict had arisen between a State 
and the General Government, each claiming sov¬ 
ereign legislative power over certain inhabitants of the 
State; and the decision would go to affi-ct the interests 
of every Slate in the Union. The importance of the 
question submitted, as well as the character and posi¬ 
tion of the parties; only one of tiie Slates whose inter¬ 
ests and rights were to be passed upon being represen¬ 
ted iu the court by counsel—ail conspired to require of 
the court an impartial, unbiassed adjustment of the 
scales of justice, aud a faitnful adherence to the legal 
maxims and rules of law applicable to the case. The 
naked question of title—not of territory—but of what 
to a State was of higher value, that of legislative sov¬ 
ereignty was submitted. 

Let us then recur to the principles adopted under the 
rules lai-i down by Mr. Story in his learned commen¬ 
taries as “ Dane Professor of Law in Harvard Universi¬ 
ty,” a work published some ten years previous to de¬ 
livering the opinion of the court in that case; and at a 
timeaud under circumstances in which he was able to 
say that he had “not the ambition of being the author of 
any new plan of interpreting the constitution, or enlar¬ 
ging or narrowing its powers by ingenious subtleties 
and learned doubts.” 

The following extracts I will low read from Mr. 
Story’s commentaries, as, in my opinion applicable 
to the duties of the court in deciding the case, and 
will then read the decision—sj eaking of the rules to be 
regarded by the court iu construeiug the constitution, 
Mr. Story says, Vol I, page. 383: 

“They the people have declared it the supreme law of 
the land. They have made it a limited, government. 
They have defined its authority. They have restrained 
it to the exercise of certain powers, and reserved all 
others to the. Slates, and to the people.” 

And again on page. 384. he says: 

“Where the words are plain and e'ear, the sense dis¬ 
tinct and perfect arising on them, there is generally no 
necessity to have recourse to oilier means of interpret¬ 
ation.” 

Again on page 387, he says: 

“Where its words are plain, clear and determinate, 
they require no interpretation; and it should therefore 
be admitted, i I at all, with great caution, and only 
from necessity, either to escape some absurd conse¬ 
quence, or to guard against some fatal evil.” 

And again upon the same page, of the construction 
to beg veu, wh-Te more than one sense is fairly dedu- 
ciblefroin the words used, and the provision may come 
mere or less govo ued according to the intention, he 


adds this caution, that, “whenever it is a question o 
power, it should be approached with infinite caution 
and affirmed only upon the most persuasive reasous ” 

Speaking of contemporary interpretations, Mr Sto¬ 
ry says, Vol 1, 388: 

“It is obvious that contemporary interpretation mus i 
be resorted to with much qualificaiion and reserve. 
In the first place, the private interpretation of any par¬ 
ticular man or body of men, must manifestly he open 
to much observation. The constitution was adopted 
by the people of the United States; aud it was submit¬ 
ted to the whole people upon a just survey of its pro¬ 
visions, as they stood in the text Itself. Iu different 
States and in different conventions, different and very 
opposite objections are known to have prevailed; and 
might well be presumed to prevail. Opposite interpret¬ 
ations, and differeutexplanatious of different provisions, 
may well be presumed to hat e been presented in different 
bodies, to remove local objections, or to win local favor. 
And there can be no certainly either that the different 
State conventions in ratifying the constitution gave 
the seme uniform interpretation to its language, or that 
even in a single State convention the same reasoning 
prevailed with a majority, much less with tive whole 
of the supporters of it. In the interpretation of a State 
statute no man is insensible of the extreme danger of 
resorting to the opinions of those who framed it, or 
those who passed it. Its terms may have differently 
impressed different miuds. Some may have implied 
limitations and objects which others would have, rejec¬ 
ted. Some may have taken a cursory view of its en¬ 
actments, and others have studied them with profound 
attention. Some may have iJeen governed by a tem¬ 
porary interst or excitement, and have acted upon that 
exposition which most favored their present views. 
Others may have seen lurking beneath Us text what 
commended it to their J^gment against even present 
interests. Some may^ive interpreted its language 
strictly and closely; others from a different habit of 
thinking may have given it a large and liberal mean¬ 
ing. It is not to be presumed that even in the eonven ■ 
tion which framed the constitution, from the causes 
above mentioned, and other causes, the clauses were 
always understood in the same sense, or had precisely 
the same extent of operation 1 Every member necessa- 
rily judged for himseif, and the judgment of no one 
could, or ought to be conclusive upou that of others. 
The known diversity of construction of different parts 
of it, as well as of the mass of its powers, in the differ¬ 
ent State conventions; the total silence upou many ob¬ 
jections, which have since been started, and the strong 
reliance upon others, which have since been universal¬ 
ly abaudoued, add weight to these suggestions. Noth¬ 
ing but the text itself was adopted by the people. And 
it would certainly he a most extravagant doctrine to 
give to any commentary then made, aud a fortiori, to 
any commentnry siuce made, under a very different 
posture of feeling and opinion, on authority, which 
should operate as an absolute limit on the text, or 
should supersede its natural am! just interpretation.” 

On page 300: “Contemporary construction is prop¬ 
erly resorted to, to illustrate and confirm the t-xt to 
explain a doubtful phrase or to expound an obscure 
clause.” 

****** ; * “It can never abrogate the 
text; it can never fritter away its obvious sense; it 
can never narrow down its true limitations: it can 
never enlarge its natural boundaries.” Again, on 
page 391, Mr. Story has the following language: “Is 
the sense of the constitution to be ascertained, not 
by its own text, but by the probable meaning, to be 
gathered by conjecture from scattered documents, from 
private papers, from the table talk of some Statesman, 
or the jealous exageration of others’ll Is the Consti- 
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tution of the United States to he the only instrument 1 
which is not to be interpreted by what is written, but 
by probable guesses aside from tne text? What woul d 
be said of interpreting a statute of a State legislature, 
by endeavoring to find out. irom private sources, the 
objects and opinions of every member; how everyone 
thought, what he wished, and how lie interpreted? 
Suppose different persons had different opinions, what 
is to be done? Suppose different persons are not 
agreed, as to ‘the probable meaning’ of the framers, 
or of the people, what interpretation is to be followed? 
These and many questions of the same sort, might be 
asked. It is obvious, that there can be no security 
to the people in any constitution of government, if 
they are not to judge of it by the fair meaning of the 
words of the text; but the words are to be bent and 
broken by the ‘probable meaning’ of persons, whom 
they never knew, and whose opinions and means of 
information may be no better than their own? The 
people adapted the constitution according to the 
words of the text in their reasonable interpretation, 
and not according to the private interpretation of any 
particular men.” 

I have now read full and fair expositions of the 
views entertained and expressed by Mr. Story, care¬ 
fully and deliberately expressed, published while oc¬ 
cupying the responsible position of professor of law 
In flarvard University; and views, and sentiments 
which he well understood as published by him, were 
not only to contribute to form the legal opinion of the 
United States; but, as uttered, were to affect his own 
reputation in the estimation of the most eminent ju¬ 
rists of this age, and of future times. I have read 
at length from the opinions expressed and the rgu 
ment by which he sustained and enforced them, at 
the risk of being tedious; so that no one should fail 
to perceive clearly the rules ami principles whic q in 
1833, Mr. Story himself main»«ed and published to 
the world as the true doctrines applicable to deter¬ 
mining the rights of parties under the constitution. 

In the light of his own authority, let iiff now turn 
to Mr. Story’s decision of the important question, the 
conflicting claim of legislative power over fugitives 
from service. The title of Pennsylvania, it is admit¬ 
ted was absolute and unqualified to this legislative 
power at the time of the adoption of tlie constitution. 
It was then incumbent on tne General Government, 
the party claiming that the State of Pennsylvania, in 
common with all the States, by accepting and ratify 
ing the constitution, thereby transferee! this power to 
the Federal Government, to show the clause in that 
instrument, which divests the State of such power, 
and delegates it to the General Government. 

To support this claim of the federal government 
the third clause of the 2d section of article 4 of the 
constitution, was submitted to the consideration oi 
the court. 

We have seen that Mr. Story holds, in his com¬ 
mentaries, that 

1st—Words are to be understood in their usual and 
most known signification. 

2d—That, where the woids are plain and clear, and 
there is no repugnancy and incongruity arising out 
of the use of iliem, in such case, there is no necessity 
to have recourse to other means of interpretation. 

3d—That the constitution was adopted by the peo 
pie of the United States, by their several State con 
ventions as it. was submitted to them, “upon a just 
survey of its provisions as they stood in the text it 
self,”—that “nothing but the text itself was adopt¬ 
ed by the people,”—and that “ there can be no secu¬ 
rity to the people, in am con itution of government, 
if they are not to judge of it by the fair meaning of 
the words of the text.” 


In 16th Peters' reports, page 610, Judge Story, in 
delivering that opinion, saj-s: 

'■ Few questions which have ever come before this 
court involve more delicate and important considera¬ 
tions; ***** and it has become my duty 
to state the result to which we have arrived, and the 
reasoning by which it is supported. 

“Before, however, we proceed to the points more 
immediately before us, it may be well—in order to 
clear the case of difficulty—to say that in the exposi¬ 
tion of this part of the constitution, we shall limit 
ourselves to those considerations which appropriate¬ 
ly and exclusively belong to it, without laying 
down any rules of interpretation of a more general 
nature. It will indeed probably be found, when we 
look to the character of the constitution itself, the ob¬ 
jects Which it seeks to attain, the powers it con¬ 
fers, the duties which it enjoins, and the rights which 
it secures, as well as the known historical fact, that 
many of its prov isions were matters of compromise 
of opposing interests and opinions, that no uniform 
rule of interpretation can be applied to it, which 
may not allow, if it dees not positively demand, ma¬ 
ny modifications in its actual application to particu¬ 
lar clauses- And perhaps the safest rule of interpre 
tation after all will be found,”—in what? In adher¬ 
ing without bias or partiality to those rules that have 
been established and adhered to in all courts of jus¬ 
tice, so long, without at y exception, that the memo¬ 
ry of man runs not to the contrary; and rules laid 
down by himself and published to the world as pe¬ 
culiarly applicable to a true exposition of the con¬ 
stitution? JS T ot at ail—but to proceed with the reas 
oiling —“perhaps the safest rule of interpretation, af¬ 
ter all, will be found to be to look to the nature and 
objects of the particular powers, duties and rights, 
with all the lights and aids of contemporary history, 
and to give to the words of each” [wliat words?] “just 
such operation and force, consistent with their legiti¬ 
mate meaning as may fa : rly secure and attain the 
ends proposed.” iVhaf “ends ?" “Proposed” by 
whom? 

Mr. Story next refers to the 2d and 3d clause of 
Sec. 2, Art. 4, and quotes both tlie clause relat ing to 
fugitives from justice, and fugitives frotu service; and 
continues “the reasoning,” by which the decision of 
the court is to be supported, if supported at all, as 
follows: “The last clause, (no person held to service 
&c.,) is that, the true interpellation whereof is direct¬ 
ly in judgment before ns.” We .re probably to be 
shown that here is a case where the words are not 
“plain and clear,” and so a necessity for interpreta¬ 
tion. “Historically, it is well known that the object 
of this clause was to secure to tlie citizens of the 
slave-holding States the complete right and title of 
ownership in their slaves as property, in every State 
in the Union into which they miuht escape from the 
State where held in servitude. The full recognition 
of this right and title was indispensable to the secu¬ 
rity of this species of property in all of the slave¬ 
holding States; and indeed was so vital to the preser¬ 
vation of their domestic interests that it can not be 
doubted, that it constituted a fundamental article, 
without the adoption of which tlie Union could not 
have been founded.” The foregoing is “the reasoning 
of the court,” and of this “reasoning,” I inquire::ha8 
it shown that the clause over which this curious ratio¬ 
cination and speculation is indulged in, is a cause 
where interpretation, by the rules of law,as laid down 
by Mr. Story, in his own commentaries, is allowable 
at all? Has it been shown or even pretended that the 
“words are not plain and unambiguous?” If this has 
not been shown. Mr Story lias said, as before seen, 
the exposition should be, the plain and most obvious 
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meaning of the words—and to that meaning, as con¬ 
veyed by the import of the language of the text, the 
court should be restricted. If it is such a case as calls 
for interpretation; if the words are ambiguous, and 
the sense of the clause doubtful; upon that state of a 
case being shown, a recurrence to the legal rules of 
interpretation is hart ly permitted, to show—not what 
is not written, but what is written and meant as ex¬ 
pressed by the text, according to its most correct read¬ 
ing. “It is obvious, (in the language quoted from 
Mr. Story’s Com. vol. 1, page 301,) “that there can be 
no security to the people in any constitution of gov 
ernment, if they are not to judge of it by the fair 
meaning of the words of the'text; but the words are 
to be bent and broken by the probable meaning of 
persons whom they never knew,” &c. “The people 
adopted the constitution according to the words of 
the text, in their reasonable interpretation and not ac¬ 
cording to the private interpretation of any particular 
men.” 

Having thus shown the reasoning of the Court, on as 
plaiuiy wrilten a sentence as can be found in the Eng¬ 
lish language, let us see what expositions they are able 
to make, as the true meaning expressed by this clause 
of the Constitution: 

“No person held to service or labor in one State, un¬ 
der the laws thereof, escaping into another, shall in 
consequence of any law or regulation therein, be dis¬ 
charged from such service or labor, but shall be deliver¬ 
ed up on claim of the person to whom such service may 
be due.” 

The Court say, in expressing their conclusions as to 
what the provision is— 

“The slave is not to be discharged from service or 
labor in consequence of any State law or regulation.” 

Except substituting the word slave for person; which 
the framers of the Constitution refused to do; “the 
reasoning of the Court” has not thus far materially va¬ 
ried the text. 

The Court also finds that if the right of the owner 
of the slave is positively and unqualifiedly recognized, 
as they find it to be; ‘tthen all the incidents to that 
right attach also; and the owner must therefore have 
the right to seize and repossess the slave;’’and the Court 
say— 

“Upon this ground we have not the slightest hesi¬ 
tation in holdiug that under and in virtue of the Con¬ 
stitution, ttie owner of a slave is clothed with entire 
authority, in every State in the Union to seize and re¬ 
capture his slave, wherever he can do it, without any 
breach of the peace, or any illegal violence ” And that 
is all the right he would have in a slave State. “In this 
sense, and to this extent, this clause of the Constitu¬ 
tion may be properly said to execue itself, and to re 
quire no aid from legislation, State or National.” 

The court next passes to the last part of the clause, 
in these words: 

. “But shall be delivered up on claim of the party 
to whom such service or labor may be due.” 

This part, of the clause is quoted by the court, and 
with the. following emendation: “But he (the slave,) 
shall be delivered up,” <fcc.. from which they make 
the following expositions from those concluding words 
of the clause: 

That, a “claim isyn a just juridical sense, a demand 
of some matter as of right, made by one person upon 
another, to do, or to forbid to do, some act or thing 
as a matter of duty.” 

The court then resumes “the reasoning,” to show 
that this clause of the Constitution does not provide 
by whom, or in what, mode, the “slave” is to be de¬ 
livered up; that legislation upon the subject would 
be very convenient; that nothing is found in the State 


Constitutions in relation to this subject; and if the 
legislative power was left in the States, the State Leg¬ 
islatures might, be delinquent in the discharge of their 
duty towards the slave owner. Erom all which rea¬ 
soning the court concludes—not that any power is, 
under this clause of the Constitution, delegated by 
the States—but that, in the language of the court, 
“the natural inference is, that the National Govern¬ 
ment is clothed with the appropriate authority and 
functions to enforce it.” The “reasoning” of the court 
is somewhat lengthy, but it assumes to sustain this 
inference by establishing two propositions: 1st, That 
it is expedient to have Congress exercise legislative 
power upon this subject. 2d, That Congress is not 
prohibited, by the Constitution from legislating. And 
the assumption of legislative power on the subject, 
by the General Government, is attempted to be sus¬ 
tained by the following quotation from the remarks 
of Mr. Madison, in No. 43 of the Federalist: 

“But a right implies a remedy; and where else 
could the remedy be deposited than where it is de¬ 
posited by the Constitution?” 

“Meaning,” (adds the court,) “as the contextshows, 
in the government Of the United States.” Now, let it 
be understood, the court have not claimed, in all the 
“reasoning” indulged in by them, that this clause of 
the Constitution has delegated any power to the Gen¬ 
eral Government, or even makes mention of the nam 
of the General Government, or any department or 
office thereof. Was it of such a case Mr. Madison was 
speaking? The very quotation made shows the con¬ 
trary, for that brief extract is concluded with the 
words “deposited by the Constitution.” To have been 
in point, the quotation should have been deposited 
by “the reasoning of the court.” But a more unfor¬ 
tunate quotation from any writer could hardly have 
been made. Mr. Madison’s remark was made in de¬ 
fence of the constitutional power delegated to Con¬ 
gress by section 4 of article 4, which provides that 
“the United States shall guarantee to every State in 
this Union a republican form of government,” <fcc. 
Mr. Madison, as will appear from the preceding part 
of this No 43 and No. 42, had passed over all the 
preceding sections of article 4, and this same clause, 
on which -the reasoning of the court” is employed, 
without ever discovering or intimating the possibility 
of the General Government having acquired any 
powers delegated to it by this third clause of section 2. 
It will also be perceived by the reader that he by no 
means intended, or in fact used it in any such sense, as 
implied by the. quotation. After having given the lan¬ 
guage of the 4th sec of art. 4, he proceeds to cousider 
and remove by argument the objections which seem to 
have been urged to delegate on the part of the States 
such power to Congress as contemplated by the provis¬ 
ion, contained in that clause. And it is in this con¬ 
nection that he says : 

1 Iu a confederacy founded on republican principles, 
and composed of republican members, the superintend¬ 
ing government ought clearly to possess the authority 
to defend the system against aristocratic, or monarchi¬ 
cal innovations. The more intimate the nature of such 
a union may be the.greater interest have the members 
ill the political institutions.of each other; and the great¬ 
er right to insist that the forms of government, under 
which the compact was eutertd into, should be substan¬ 
tially maintained. But a right implies a remedy; and 
where else could the remedy be deposited than where 
it is deposited by the Constitution ?” 

I have thus given the reading of the whole context 
of the only authority offi-red by the Court, to show 
beyond all controversy that such “ reasoning” is en¬ 
countered, rather thau countenanced, by the sentiment 
expressed by Mr. Madison in this essay referred to; and 
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that he spoke of the “right” of the States “implying a 
remedy” as only to be realized by an express provis¬ 
ion, spncially empowering Congress to apply the rem¬ 
edy. I also read his remarks in the next paragraph, as 
follows: 

“ It may possibly be asked what need there could be 
of such a precaution, (sec. 4, art. 4,) and whether it 
may not become a pretext for alteration in the State 
government, without the concurrence of the States 
themselves. * * * If the interposition should not 

be needed, the provision for such an event will be a 
harmless superfluity only in the Constitution. But 
who can say what experiments may be produced by 
the caprice of particular Slates, by the ambition of en¬ 
terprising leaders, or by the intrigues and influence of 
foreign powers? To the second question it may be 
answered, that if the general government should in¬ 
terpret by virtue of this Constitutional authority, it 
will be, of course, bound to pursue the authority. But 
the authority extends no further than to a guaranty of 
government, &.e.” 

Showing beyond all doubt that Mr. Madison 
recognised the Federal Government as invested with 
precisely that extent of legislative power, and no more, 
expressly delegated to it by the provisions of the Con¬ 
stitution. lienee in his remarks upon all the powers 
possessed by the general government, he has only re¬ 
marked upou those powers actually delegated by the 
words of the Constitution. In all his writings he says 
not one word, of the power possessed by Congress 
under the 3d clause of sec. 2, art. 4,—for the very ob¬ 
vious reason that there is nothing said about it in that 
clause. It seemed to remain for "the reasoning” of 
others to show that a clause containing nothing upou 
a certain subject might be understood to express much 
upon the same subject. 

We have thus seen by referAce made to the opinion 
given by Mr. Story, by what reasoning those judges 
concurring in the opinion, were able to find that "the 
natural inference certainly is that the national govern¬ 
ment is clothed with the appropriate authority and 
functions to enforce” the right of a slave owner to re¬ 
capture his fugitive slave from another State, under 
that clause of the constitution providing that “no per¬ 
son held to service,” &,c. 

The court express the opinion that the Congress of 
theUuited States possesses under this clause of the 
constitution, legislative power over the subject; and 
that as a consequent the State has no right to legislate 
upon the subject. But in this decision the court have 
not been able to find by “reasoning.” or otherwise, 
that eiiher this or any other clause of the constitution 
by strict or liberal interpretation, expressly delegates 
any power to the General Government upon the sub¬ 
ject. It would have been absurd to assert that clause 
3, Sec. 2, Art 4, by any interpretation, either literal, 
rational, or mixed, ever known to either court or law¬ 
yer, delegated any power by the States to “the gov- 
ernment of the United States, or any department, or 
officer thi renf. M 

I will here state what I understand to be every ma¬ 
terial point decided by Mr. Story, in this learned opin¬ 
ion. They are: 

1st. That in deciding the conflicting claims of leg¬ 
islative power upon the provision, of the constitution 
contained in clause 3, Sec. 2, Art. 4, between a State 
and the General Government, they do not wish to have 
it understood that the rules applied to this case are rules 
applicable to any other case. These are the words: “In 
the exposition of this part of the constitution, we shall 
limit ourselves to those considerations which appro¬ 
priately and exclusively belong to it, without laying 
down any rules of interpretation of a more general na¬ 


ture.” And this pledge would in my opinion have 
been kept, if they had added, without regarding any 
rules of interpretation of either a general or special 
nature. 

2d. That no uniform rule of interpretation can be 
applied to the constitution which may not be modifled 
in its application. 

3d. That the safest rule of interpretation after all 
will be found to be, to look—(at the language of the 
constitution? not at all) “to the nature and objects of 
the particular powers, duties, and rights, with all the 
lights and aids of contemporary history; and give' to 
the words of each just such operation and force, con¬ 
sistent with their legitimate meaning, as may fairly se¬ 
cure and attain the ends proposed.” 

4th. That historically it is well known that the ob¬ 
ject of clause 3, Sec. 2, Art 4, was to secure slave hol¬ 
ders in any particular State the complete right and title 
of ownership in their slaves, as property in every 
State in the Union Into which they may have escaped. 

5th. That the Union would not have been formed 
but for the adoption of this provision. 

6th. That by virtue of this provision the “slave is 
not to be discharged from service or labor in conse¬ 
quence of any State law or organization.” And that 
the owner of a slave is clothed with entire authority 
in every State in the Union, to seize and recapture his 
slave. That to this extent the clause executes itself. 

7th. That the words “but he shall be delivered up 
on claim of the party to whom such service or labor 
may be dae,” means he (the slave) shall be delivered 
up on claim of the party, &e., that the word claim in¬ 
dicates some further remedial redress; that claim means 
in a judicial sense, a demand of some matter as oi 
right made by one person upon another, to do or to for 
bear to do some act or thing as a matter of duty. 

8th. That the questions that arise as to the deliver 
ing up of the slave on claim of the party, such as, "by 
whom to be delivered up? In what mode to be deliv¬ 
ered up? Upon what proofs? and other such ques- 
tions, which readily occur, require the aid of legisla¬ 
tion to protect the right, to enforce the delivery, and 
to secure the subsequent possession of the slave. 

9th. From all which preceding considerations, the 
court decide that “the natural inference is, that the na¬ 
tional government is clothed with the appropriate au¬ 
thority to enforce it,”—this provision of the constitu¬ 
tion. And that the authority of the General Govern¬ 
ment is exclusive, and that the State? have thereby be¬ 
come divested of all legislative power over this subject 

Two things are particularly to be observed in this 
remarkable opinion. 

An entire disregard of, and studied departure from 
those rules of the constitution which he had himself 
taught, and published, and sustained by unanswerable 
arguments, as applicable to an impartial and true expo 
sition of the constitution. 

And the decision that Congress may exercise legis¬ 
lative power where it seems to be expedient to have 
legislation by the General Government, upon a subject 
over which no power is vested by the Constitution in 
the Government of the United Slates, or any depart¬ 
ment or officer thereof,—that the power to legislate 
may be inferred by Congress from the expediency 
of its exercise, as well as derived by express grant in 
the constitution. 

In vol. 2, page 533, of his Com. Mr. Story makes 
the following remarks in relation to the powers con¬ 
ferred by the constitution* 

When an act is constitutional as an exercise of pow¬ 
er, can it be uncouslilulional irom the motives with 
which it is passed. The motives of muuyjjf the mem¬ 
bers may be, nay must be utterly unknown. They 
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may be opposite to, or wholly independent of each 
other. The constitution would thus depend upon 
process utterly vague and in comprehensible; and the 
written intent of the Legislature upon its words and 
acts, the lex scripta would be contradicted or obliterated 
by conjecture and parol declarations, and fleeting rev¬ 
eries and heated imaginations. No government on 
earth could rest for a moment, on such a foundation. 
It would be a constitution of sand heaped up, and dis¬ 
solved by tne flux and reflux of every tide of opinion. 

These commentaries were carefully prepared by Mr. 
Story, in the calm reflections of his leisure hours with 
all the aide of his own large stores of legal knowledge, 
derivable from perhaps the best library in the world 
for the purposes of such a work. They must and do 
contain the honest, most intelligent, and best senti¬ 
ments and opinions upon the constitution of the United 
States, and the rules applicable to to its construction, 
ever entertained or pronouced by him, on any occa¬ 
sion. 

I might, therefore, with safety leave his opinion 
expressed in the Priggcase, having thus Bhown it to be 
in direct conflict with, and repugnant to his own de¬ 
liberate, and often repeated opinions in his commenta¬ 
ries. Mr. Story in his commentaries has remarked at 
length'o* the special powers of Congress, under Art. 4, 
of the constitution; in relation to the powers vested 
in Congress to pass laws prescribing the mode of cer¬ 
tifying and proving records <fcc.; and to pass laws in 
relation to the territorits &c., but he no where in all 
the numerous and lengthy chapters upon the various 
powers of Congress, contained in these three volumes, 
asserts or intimates the opinion that Congress is invest¬ 
ed with any legislative power under the 3d clause of 
section 2, Art. 4. 

Let any one recur to the table of contents of this 
work* prepared doubtless by himself, and apparently a 
oorrect intimation of the subjects treated of, in each of 
the 45 chapters; and it will at once be observed that 
while has he made powers of much less importance the 
subject of comment, there is no intimatiou expressed 
of Congress being invested with any power under this 
clause of the Constitution. 

It has been seen that Mr. Story does not pretend to 
find in the Constitution any words or language which 
he claims by fair interpretation, or by any interpreta¬ 
tion, delegates any power “to the government of the 
United States, or any department, or officer thereof.” 
We have also seen that not finding any such “power 
he proposed, in violation of legal rules by himself 
recognized and published, to call to his assistance, in 
search of this legislative power in Congress, “all the 
lights and aids of contemporary history.” And that 
from such contemporary history, and “the reasoning” 
of the court upon such history as referred to, the cour 
decide that “the natural inference certainly is that the 
National Government is clothed with the appropriate 
authority and functions to enforce it”—meaning the 
surrender of fugitives. 

I will not here say that the lucid statement of th, 
decision of this all important point of the case equals 
“the reasoning” and rules of construction of the court, 
in arriving at it; for the practice of the eourt in these 
particular are without precedent. But it must be 
very obvious to every reader, that the Constitution 
does, not expressly provide for legislation on the part 
of Congress in the inferential case stated in this de¬ 
cision. 

Now it will be perceived that the court do not infer 
even, from the contemporaneous history referred to, 
that any particular power is vested, by any clause of 
the constitution, in “the government, or in any depart¬ 
ment. or officer thereof;” but that “the national gov¬ 


ernment 1 b clothed with “the appropriate authority and 
functions”—the court do not find that the general gov¬ 
ernment is vested by the constitution with power, un¬ 
der the third clause of section two, article four, or in 
relation to that subject. 

Having shown, as I think I have, the utter illegality 
of departing from the text of the constitution, and re- 
sorting lo contemporaneous history; it is unnecessary, 
so far as the law of the case is concerned, to remark 
upon the history referred to by the court for the pur¬ 
poses of this argument. The court assert that histor 
ically it is well known that llm object of clause three 
section two, article four, “was to secure to the citizen* 
of the slave holding States the complete right and title 
of ownership in their slaves, as property, in every 
State in the Union into which they might escape, ifec " 

And the court say thaj this object “was so vital to the 
preservation of their domestic interests and institution*, 
that it cannot be doubted that it constitutes a funda¬ 
mental article, without the adoption of which the Un¬ 
ion could not have been formed. Its true design wa* 
to guard against the doctrines and principles preva¬ 
lent in the non-slaveholding States, &,c.” The court 
also speaks of “the known historical fact, that many 
of the provisions of (the Constitution) being matter* 
of compromise of opposing interests and opinion*.” 

Now without admitting that any light, except a 
“light that leads astray,” could be legitimately borrow¬ 
ed from even authentic history to aid a Court in im¬ 
partially deciding the fact whether clause 3, of seotion 
2, of Article 4, contained a transfer to the Federal Gov¬ 
ernment of the legislative sovereignty of the State of 
Pennsylvania over such of her citizens as owed service in 
another State. I deny the statement made by the Court. 

No such facts are “historically well known.” And I 
here make the assertion in the hearing of able Senator* 
who will reply to me, «nd in the immedia te vic inity of 
a library whieh will enable them to co^f^t me of 
wrong. There is no history or evidence existing that 
will show that tills clause of the Constitution was in¬ 
serted or adopted as assumed by the Court, as a matter 
of compromise of opposing interests. There were oth¬ 
er clause* of the Constitution, upon which were differ- | 
ences of opinion, and which were finally settled by V- 
compromise But so far from its being well known A 
“historically,” that the object of this clause was to se¬ 
cure citizens of the slave holding States in reclaiming 
their slaves from free States, and that “its true design 
was to guard against the doctrines and principle* in tn* -» 
non-slave holding States;” there is neither history or 
romance contemporary with the adoption of the Con- 
stitution which either teaches or assumes such to be the*- ^ 
fact. To assert that, clause 3, section 2, Art. 4, wa» 

“to gnard against the doctrines and principles prevalent 
in the non-slave holding States,” being matter of his¬ 
tory is not only untrue, it iB absurd. “Historically it 
it is well known,” that at the time of the adoption Of 
the Constitution there were no non-slave holding State* 
in the confederation. 

It does not to me, as I have said, seem important to 
the consideration of this decision to show the incor¬ 
rectness of their historical assumptions, after showing, 
as I have, that the point made in the case did not ad¬ 
mit of any reference to history; yet, as the opinion 
expressed in Governor Wood’s message seems to be 
cnctoinoJ fw Viinn pnt.irelv hv “th 


sustained by him entirely by “the reasoning” and 
“contemporary history” of the supreme court as ex¬ 
pressed by Mr. Story; I propose to show some error* 
m the “history” as well as law set forth in this opin- 


I certainly understand Mr. Story, as intimating, in 
his opinion, the doctrine asserted by Gov. Wood, in 
his message, that “it is matter of public history that 
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this provision (of Art. 4,) ■was inserted in the Consti¬ 
tution of the United States, as the result of a compro¬ 
mise; and for the purpose of enabling the owners of 
slaves to recover them in the free States; and that 
without it, no Union could have been formed.” I have 
said, there is no such history; and I also say there is 
no evidence that the opinion expressed by Mr. Story 
istrue, that the insertion of the clause, in relation to 
fugitives, “constituted a fundamental article without 
the adoption of which the-Union could not have been 
formed.” I might content myself with denying this 
assumption; and there being no history to show it, it 
would rest in bare conjecture. But I think the ad¬ 
mission of Mr. Story which immediately follows, of a 
single fact, refutes this opinion. He admits that if 
Buch State had remained independent, no State would 
have had any legal right to reclaim a fugitive slave 
from any other State, where slavery did not exist. 
Therefore by his own admission, the question of se¬ 
curity to slaves, even if there had been no clause in 
relat ion to their recapture in the Constitution, would 
have been precisely the same, as it would have been 
if no Union had been formed. Any concession there¬ 
fore made in the Constitution was a gratuity, an addi¬ 
tional security, to what they would have had, as in¬ 
dependent States out of the Union. 

1 deny that there is any evidence in history, or 
elsewhere, to show that this clause had reference, ex 
clusively, to slaves. It was meant to include, and 
did include, as well apprentices and persons, of whom 
there was then existing a class, held to service for a 
term of years to pay ther passage money from Europe, 
as slaves. The clause was made to include “all per¬ 
sons held to service.” That it was_ intended to 
include persons held to service for life, 1 admit. That 
it was intended to recognise and afford national pro¬ 
tection to slavery, I deny. Mr. Madison says the 
word slavery was carefully excluded from the Consti¬ 
tution by the framers of the instrument, lest by its 
insertion they “should seem to give countenance to 
the idea that, there could be property in man.” 

I do not choose to rest either upon a mere denial of 
the assertion of Mr. Story’s opiniop in relation to this 
clause of Art. 4., that “its true design was to guard 
against the doctrines and principles prevalent in the 
non-slave holding States, by preventing them from 
intermedling with, or obstructing or abolishing the 
rights of the owners of slaves.” I have shown the 
absurdity of this affirmation, by barely alluding to 
the fact that there were no non slave holding States 
at that time in the confederation. Slaves were held 
in every State of the original thirteen. Massachu¬ 
setts I know, it is said, does not recognize the legal 
existence of slavery at as late a date as the adoption 
of the constitution. She held that such a bill of 
rights as adopted both by herself and Virginia, abol¬ 
ished and prohibited slavery. But slavery in fact ex¬ 
isted even in Massachusetts; and its existence was 
not. questioned in either of the other States. I do not 
however r**st upon a bare denial of the affirmation, as 
made by the Court I affirm, as to the sense and sen¬ 
timent of the as-ertion; that it is untrue in fact, that, 
the. design of inserting clause 3, Sec. 2, Art. 4. of the 
constitution, was to guard and protect the principal 
slave, holding States, “against the doctrines and prin¬ 
ciples prevalent” in Ihe northern States. And I will 
attempt to sustain my affirmation by “contemporane¬ 
ous history;” and bv such references to facts, as shall 
be satisfactory for that purpose. 

It is well known that at the adoption of the consti¬ 
tution. a large majority of all the slaves in the States 
were in Virginia. 

Shortly after the Declaration of Independence, 
etrenuou's efforts were, put forth by leading men in 


Virginia, in Pennsylvania, and other States, for the 
abolition of slavery in all the States. An aboli tion 
society was formed, of which Benjamin Franklin 
was President, and to aid the object of which, Mr. 
Jefferson and other distinguished friends of liberty 
lent their heartiest co-operation. Massachusetts, 
Pennsylvania, and Connecticut, and perhaps one or 
two other States had succeeded by their respective 
legislatures in passing prospective laws foremanci¬ 
pation. Virginia and New York had each made 
strenuous efforts in their legislatures in 1785, to pass 
similar laws, but in each of those legislatures the 
bill was then defeated. The efforts of those intent 
upon abolishinr slavery in Virginia were resolutely 
and vigorously put forth for the successful accom¬ 
plishment of the measure. The most prominent men 
in Virginia were earnestly engaged in trying to 
procure the earliest practicable passage of an act for 
the abolition of slavery, similar to the acts passed by 
Pennsylvania and Massachusetts. Thomas Jeffer¬ 
son, James Madison, and other names of note in that 
State wee among the leaders of the enterprise. Virginia 
had adopted a bill of rights,contaiuing a declaration 
“ That ml men are by nature equally free aud inde¬ 
pendent, and have certain inherent rights of which, 
when they enter into a state of society, ihey cannot, 
by any compact, deprive, or divest their posterity; 
namely, the enjoyment of life and liberty, with the 
means of acquiring and possessing property, and 
pursuing and obtaining happiness and safety,”— 
drawn by the same hand that drew the Declaration 
of Independence, and containing the same noble sen¬ 
timents. And when Virginia, by her delegates, came 
into convention for the adoption of a constitution, 
she came with this bill of rights in her band : and 
her delegates in that convention were known to be 
decidedly and earnestly engaged in urging forward 
the abolition of slavery at home. The same men 
who sat in convention succeeded at the very next 
legislature of the State of Virginia in bringing for¬ 
ward a bill for the abolition of slavery in that 
State. The delegation of Virginia in the convention 
framing the constitution, it will be remembered voted 
against Gen. Pinckney’s motion to so amend clause 
1, section 9, article 1, of the constitution, so as to defer 
abolishing the slave trade from the time first men¬ 
tioned—1800—until the year 1808. And Mr. Madi¬ 
son opposed the amendment, and all delay and said: 
“Twenty years will produde all the raiscfiief that can 
be apprehended from the liberty to import slaves. So 
long a term will be more dishonorable to the Ameri¬ 
can character than to say nothing about it in the con¬ 
stitution.” Contemporaneous history shows that 
Virginia, at the time of adopting the constitution, by 
her delegation, unanimously to the last, voted with 
the delegates of Pennsylvania against deferring the 
time, for abolishing the importation of slaves; and 
that the Northern States, Massachusetts, New Hamp¬ 
shire, and Connecticut, voted for its continuance un- 
til l808. Virginia had at that time a State constitu¬ 
tion, in the first clause of which was a complaint 
ageist “the inhuman use of the royal negative in re¬ 
fusing that State permission to exclude slaves by 
law, enumerated among the reasons for separating 
from Great Britain. Judge Tucker, an eminent 
statesman and jurist. Professor of Law in the Univer¬ 
sity of William and Mary, had published the doc¬ 
trine in that State; and without encountering any op¬ 
position; that it could be demonstrated that a state 
of slavery was wholly incompatible with the princi¬ 
ples of our government, and of that revolution upon 
which it is founded. He termed slavery “the bitler- 
eit draught that ever flowed from the cup of afflic¬ 
tion:” and declared it to be the imposition of a 
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grievance upon our fellow men, ten thousand times 
more cruel than the utmost extremity of those griev¬ 
ances aud oppressions, of which w r e complained, im¬ 
posed by Great Britain upon the Colonies. 

Is it not, then, absurd to suppose that Virginia, en¬ 
tertaining and expressing stronger anti slavery sent- 
ments than almost any State of the thirteen, her dele¬ 
gates then in convention urging the immediate abolition 
of the Slave trade, voting for it with Pennsylvania and 
Delaware, and one or two other States; but voted down 
In her wishes for its immediate abolition, by the States 
of Massachusetts, New Hampshire, Connecticut and 
the other States—to suppose that Virginia, wished and 
required an express constitutional provision to guard 
against the doctrines aud principles which she herself 
by every emiuent son of the old Dominion cherished, 
aud boldly asserted, in her university, in her courts of 
justice, and in her Legislature; aud which were em¬ 
blazoned on her bill of rights, aud contained in the 
first clause of her constitution? 

At the time of the formation of the constitution it 
was understood among the delegates of the Convention, 
and by the States, that slavery should he gradually but 
certainly abolished by each aud all of the States. And 
the constitution was framed aud adapted to that impli¬ 
ed agreement. 

In support of the foregoing proposition I will briefly 
advert tv a few “lights aud aids of contemporary his¬ 
tory ” 

The Declaration of Independence was adopted, not 
hypocritically, but honestly, by each and every State, 
as the polhicul sentiment oi each Slate, as well as a na¬ 
tional sentiment. 

The Abolition Society, with Benjamin Franklin is 
President, met a hearty support, and no opposition in a 
single State. Pennsylania, Massachusetts and perhaps 
some other Stales, bad already passed laws for a pros¬ 
pective abolition of slavery. 

Virginia ami New York had both made efforts within 
about two years previous, to pass similar laws; and 
both States having been defeated, were then engaged 
to renew the effort to get such laws passed. And 
■hoi tty after the adoption of tile constitution, and the 
same year; both those States again brought forward 
bills iu their respective legislatures, for the abolition of 
slavery. New York succeeded. Virginia, owing in 
part ii not entirely to the absence ol Mr. Jeffernce, 
again failed to get the hill, introduced for the abolition 
oi slavery, passed. This last failure was some two 

B aars after the formation of the constitution of the 
nited States. The delegates ot Virginia voted iu con¬ 
vention for the earliest abolition of the slave trade; and 
refused to have the word “slave” inserted in the instru¬ 
ment. 

Mr. Madison in No. 42 of the Federalist, page 228, 
written by him iu 17-<8, uses the following language 
upon the subject: “It were doubtless to be wished that 
the power of prohibiting the importation of slaves, had 
not been postponed until the year 1808, or rather that 
it had been suffered to iiave immediate operation. * * 

It ought to be considered as a great point gained in 
favor of humanity that a period of twenty years 
may terminate forever within these Stales a traffic 
which lias so long and so loudly upbraided the barba¬ 
rism of modern policy. * * * * Happy would 

it be for the unfortunate Africans if an equal prospect 
lay beiore them of being redeemed Iroin the oppression 
of their European brethren.” And this sentiment 
was expressed by Mr. Madison in one of a series of es¬ 
says, written by himself upon the constitution, for the 
perusal of all the States, prior and in relation to the 
adoDtion of the. instrument. 

Slavery nad just been forever excluded by almost a 
oauiinous vole oi the delegates of all the States from 


the entire North western terrritpry; that being all ths 
territory then owned by the United States. The pro¬ 
visions of the ordinance so limiting slavery and tending 
to terminate ite existence, it is well known was drawn 
by Mr. Jefferson, and met the approbation of the most 
distinguished statesman of Southern, as well as Nor¬ 
thern States.—But *ithout referring to individual 
expressions at the period of the adoption of the con¬ 
stitution, in favor of the proposition; l refer to the fact 
of the entire absence oj the expression of sentiment in any 
of tile essays ill the Federlist,or any other public papers 
of the kind, in favor of the coutiuuunce, or opposing 
the future abolition of slavery. 

Add to the foregoing the important fact that the 
Declaration of Independence had been adopted by all 
of the States, and was then professed as the senti 
ments of the people; and had not been repudiated, 
or even controverted by any State, and it must be 
admitted that the “lights and aids of contemporary 
history fully sustain my proposition”--that there was, 
at the time of the adoption of the Constitution, a 
general understanding among the people, and an 
implied agreement that slavery should be abolished 
by all the several States 

So far, therefore, from any guaranties in favor of 
slavery being therebv discovered, when best under¬ 
stood, contemporary history teaches that the subse¬ 
quent extension ana present existence of slavery, are 
really violations of good faith on the part of those 
States which have neglected to abolish it in accord¬ 
ance with that implied agreement which existed at 
the adoption of the Constitution. 

And I here insist, in conclusion of my remark! 
upon that case, that this decision, made, as it is, by a 
departure from the Constitution, and upon an imagin¬ 
ed state of facts, ought to be regarded as a histoucal, 
rather than a legal decision. 

If a similar question were to be again submitted to 
that court, it would be not only within the power of 
the courl,but it would be the sworn duty of the court, 
upon being convinced that the law was not correctly 
expressed in this decision, to pronounce it differently. 
The legislative powers conferred upon Congress are 
invested by the Constitution alone. No decision of 
any court can either enlarge or in the least abridge 
those constitutional powers. 

No such legislative powers as those exercised by 
Congress in enacting either the alien and sedition 
laws, or to incorporate a United States Bank, were 
ever vested in Congress by the Constitution. The 
exercise of such powers in those cases was an assump¬ 
tion on the part of Congress, without warrant by any 
provision contained in the Constitution, and hence 
the firm, constant and long continued opposition of 
all strict constructionists, from Mr. Jefferson and Mr. 
Madison down to the present time, to such exercise 
of power on the part of Congress. 

The power “to provide for calling forth the militia 
to execute the law of the Union, suppress insurrection 
and repel invasion,” in addition to the power “to de¬ 
clare war, grant letters of marque and reprisal, and 
make rules concerning captures on land, and water,” 
was expressly vested in Congress by the Constitu¬ 
tion. Those favorable to the centralization of the 
largest powers in the Federal Government insisted 
that in a case where it was deemed exped ient to pass 
laws for the forcible expatration ol foreigners, it would 
not be an unwarautable extention in construction of 
language to regard these grants of power to Con¬ 
gress as including the case of legislating for re¬ 
moval of Aliens in certain cases mentioned. And the 
power was so assumed; the law enacted by Congress 
and declared constitut ional by the judiciary. 

I have thus alluded to those laws over which this 
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political controversy was first awakened, to show the 
fairness of the sentiment expressed by eminent men ! 
in relation to those laws, being applicable to that of a I 
law passed by Congress upon the subject matter of 
Clause 3, Sec. 2, Art. 4. There is this difference in 
the two cases. The “war power” is in express lan¬ 
guage by the Constitution vested in Congress; only 
the opponents to the “Alien law,” or those who de¬ 
nied the power of Congress to pass that law, objected 
to the power being used in any quarter, extent or for 
any other purposes herein clearly expressed by the 
common sense of the language of the Constitution. 
But as to Clause 3, Sec. 2, Art. 4, no power is given to 
the general government; nor to any department, or 
officer thereof in relation to that subject. 

It is therefore evident that it requires a much wider 
digression from the doctrine of strict constitution to 
sustain any congressional legislation upon the subject 
of fugitives from service than to sustain the consti¬ 
tutionality of either the “Ailen law” or the “Sedition 
law s ” The principle is however, involved in all these 
cases, of the right of Congress to exercise under the 
Constitution assumed legislative powers, upon sub¬ 
jects where no power is delegated by the language and 
terms of the instrument. The arguments used by the 
advocates of the exercise of those Federal legislative 
powers have always been, and still are the same; and 
may be expressed in one word; expediency. The ar¬ 
guments of the opponents of this exercise of assumed 
and undelegated powers on the part of the Federal 
overnment always has been, still is, and always will 
e the same; and may be expressed in one word; the 
Constitution. There was a difference of opinion ex¬ 
isting at the formation of the general government, 
among those who had evinced equal patriotism 
throught the revolution. There were those who 
thoughout the preservation of our independence re¬ 
quired a strong Federal government invested with su¬ 
preme and almost general power over the States. 
Others insisted upon preserving the democratic idea 
of a government eminating as directly from the peo¬ 
ple as practicable; and preserving the soverignty of 
the States respectively, by investing the general gov¬ 
ernment with only certain specified powers to be ex¬ 
ercised, as particularly provided by the Constitution 
for the common defence, and welfare of the citizens ol 
all the States. A general government of limited pow¬ 
ers was formed. The constitution as we have seen, 
when adopted, and as adopted and accepted by the 
States, vested only such powers in Congress as grant¬ 
ed by the instrument; and in addition to the limita¬ 
tions of such grant, the constitution so granting such 
limited powers, contained the express reservation of 
all powers not therein delegated. The democratic idea 
was realized in the formation of the Constitution; and 
the careful limitations and restrictions inserted in the 
instrument would seem to a reader, and were so un¬ 
derstood at the time bv the most cautious statesmen, 
to be ample safe-guards against the consolidation of 
absolute sovereign power in the general government. 
The constitution upon its face, was an instrument execu¬ 
ted by sovereign States in the natvye of a grant of 
certain expressed legislative powers to Congress; ex¬ 
pressly reserving all others. It was an instrument 
when executed subject to the same rules of construc¬ 
tion as to the extent and terms of the grant as a deed 
of conveyance. It was incumbent on the grantee to 
show title. If a reasonable doubt existed, that doubt 
must permit a decision in favor of the grantee. Mr. 
Madison in remarking upon the powers delegated by 
the Constitution to the general government, prior to 
its adoption by the States, in chap. 45, page 252, of the 
Federalist, says; “The powers delgated by the pro¬ 
posed constitution to the Federal government, are few 


and defined. Those which are to remainin the State 
governments are numerous and indefinite.” 

It was under this Constitution which Mr. Madison, 
who drew the instrument, thought so clearly defined 
the few powers granted to the General Government, 
that Congress, shortly after its adoption, assumed to 
enact the law entitled “An act respecting alien ene¬ 
mies,” providing for the forcible removal, by mar¬ 
shals or deputy, marshals of the courts, without 
trial, certain foreigners, from the United States. I 
do not allude to the circumstances under which this 
high power was to be exercised. The act had the 
form of law, and must have been thought expedient 
by the majority of both houses of Congress, or it 
could not have "been passed. The act itself purports 
to be an exercise of powers vested in Congress in re¬ 
lation to war. But the legislation was in time of 
peace. Yet the “reasoning’’ of the Legislature seems 
to have led them to infer that, in as much as the Con¬ 
stitution had given them the power “to declare war,” 
“to raise and support armies,” and other powers upon 
the same subject, it would be expedient to enact the 
law mentioned. And this assumption of legislative 
power was not only sustained by the administration, 
and a majority of Congress, but a judiciary was also 
then founded to uphold the law as constitutional. 

Mr. Jefferson and Mr. Madison both concurred in 
regarding such assumed powers, on the part of the 
Federal Government, as a dangerous usurpation; and 
maintained firmly and constantly the unconstitu¬ 
tionality of the laws. At the ensuing Legislature of 
Kentucky, a series of resolutions, drawn by Mr. Jef¬ 
ferson, were introduced, expressive of the sentiment 
of himself, Mr. Madison and others concurring with 
them in sentiment, and from which I here read, to 
show the sentiment of the opposition to this assumed 
power by the Federal Government; 

“ Resolved , That the several States comprising the 
United States of America, are not united on the prin¬ 
ciple of unlimited submission to the General Govern¬ 
ment; but that by compact under the style and title 
of a Constitution for the United States,"and amend¬ 
ments thereto, they constituted a General Government 
for special purposes, delegated to that government 
certain definite powers, reserving each State to itself, 
the residuary mass of right to their own self-govern¬ 
ment; and that whensoever the General Government 
mnst assume undelegated powers, its acts are unau- 
thoritative, void, ana of no force; that to this com¬ 
pact each State acceded, as a State and as an integral 
party; its co-States forming as to itself the other party; 
that the government created by this compact was not 
made the exclusive or final judge of the extent of 
powers delegated to itself, since that would have 
made its discretion, and not the Conslitution, the 
measure of its powers: but that, as in all other cases 
of compact among parties having no common judge, 
each party has an equal right to judge for itself, as 
well of infractions, as of the mode and measure of 
redress.” 

And after still further asserting the principles, 
which every strict constructionist has ever since con¬ 
tinued to maintain, Mr. Jefferson, in his fourth reso, 
lution, asserts the following, in relation to that law 
which I here read: 

*'Resolved , That alien friends are under the juris 
diction and protection of the laws of the State where¬ 
in they are; that no power over them has been dele¬ 
gated to the United States, nor prohibited to the indi- 
vidual States, distinct from their power over citizens- 
and it being true as a general principle, and one of: 
the amendments to the Constitution have also declared 
“that the powers not delegated to the United State* 
by the Constitution, nor prohibited to the States, are 
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reserved to the States respectively, or to the people,” 
the act of Congress of the United States, passed on 
the 22d day of June, 1798, entitled "An act concern¬ 
ing aliens,” which assumes power over alien friends 
not delegated by the Constitution, is not law, but is 
altogether void, and of no "force.” 

This was the sentiment of Mr. Jefferson, expressed 
of one of the first exercises of assumed powers by 
Congress, and maintained bv him in opposition to the 
expressed sentiment of the Legislature, Executive and 
Judicial Departments of the Federal Government. 
But wherein, by the terms of the Constitution, is it 
not equally true of persons in any particular State, 
owing service in another State, that so far as jurisdic¬ 
tion and laws are operative upon any person in the 
State where they are residing, they too are subjects of 
the legislative power of the State in which they re¬ 
side? 

The following extracts, from the resolutions drawn 
up by Mr. Madison, as introduced in the Legislature of 
Virginia at its next session after the passage of these 
laws by Congress, show the early grounds occupied by 
strict construelionists in that State: 

“Resolved, That the General Assembly of Virginia 
doth explicitly and peremtorily declare that it views 
the powers of the Federal Government as resulting 
from the compact to which the States are parties, as 
limited by the plain sense and intention of the instru¬ 
ment constituting the compact; as no further valid 
than they are authorized by the grants enumerated in 
that compact; and that in case of a deliberate, palpable 
and dangerous exercise of other powers, not granted 
by the said compact, the States, who are parties thereto, 
have the right and are in duty bound to interpose for 
arresting the progress of the evil, and for maintaining, 
within their respective limits, the authorities, rights, 
and liberties appertaining to them. 

“That the General Assembly doth particularly pro¬ 
test against the palpable and alarming infractions of 
the constitution, in the two late cases of “Alien and 
Sedition” acts, passed at the late session of Congress; 
the first of which exercises a power no where delega¬ 
ted to the federal government, and which by uniting 
legislative and judicial powers to those of executive, 
subverts the general principles of a free government, as 
well as the particular organizatien and positive provis¬ 
ions of the Federal Constitution. 

“ Resolved, That the General Assembly doth also ex¬ 
press its deep regret, that a spirit has, in sundry in¬ 
stances, been manifested by the general government, 
to enlarge its powers by forced constructions of the 
constitutional charter which defines them; and that 
indications have appeared of a design to expound cer¬ 
tain general phrases, (which having been copied from 
the very limited grant of powers, in the former articles 
of confederation, were the less liable to be misconstru¬ 
ed,) so as to destroy the meaning and effect of the par¬ 
ticular enumeration which necessarily explains and 
limits the general phrases; and so as to consolidate the 
States by degrees into one sovereignty, the obnoxious 
tendency and inevitable result of which would be to 
transform the present republican system of the United 
States into an absolute, or at least a mixed monarchy.” 

These resolutions were adopted by the Legislature 
of Virginia and transmitted to every other State In the 
Union. The New England States seem to have re¬ 
ceived them with strong disapprobation and prejudice; 
and almost unanimously to have adopted, in their re 
spective legislatures, resolutions expressive of the well 
knownjeounter sentiments of the then existing adminis¬ 
tration. But it will be remarked as to the resolutions of 
each of the States dissenting from the resolutions of 
Virginia and Kentucky, there is no fair attempt in a 
2 Svtuff 


single instance to refute the doctrines contained or the 
facts set forth. The counter resolutions of those legis¬ 
latures express the strongest attachment fortheUuion, 
and their fears of such disturbing influences as the bold 
and unanswerable resolutions submitted by Jefferson 
and Madison. Massachusetts resolved “that the seve¬ 
ral States are connected by a common interest which 
ought to render the Union indissoluble, and that (the 
State of Massachusetts) will always co-operate with (is 
confederate States, in rendering that Union productive 
of mutual safety.” 

The Legislature of Rhode Island, in considering the 
resolutions of Virginia, resolved against “hazarding an 
interruption of the peace of the States by civil discord,” 
and “that, in their private opinions, those laws (the 
Alien and Sedition acts,) are within the powers delega¬ 
ted to Congress, and promotive of the welfare of the 
United States.” 

The Legislature of the State of New Hampshire re¬ 
solved “that they will support the governm«nt of the 
United States in all measures warranted by the consti¬ 
tution;” and “that if the Legislature of New Hamp¬ 
shire, for mere speculative purposes, were to express 
an opinion on the acts of the general government, 
commonly called the ‘Allen and Sedition bills,’ the 
opinion would unreservedly be that these acts are con¬ 
stitutional, and in the present critical situation of our 
country are highly expedient.” 

The state of Vermont passed the folllowlng resolve : 
“ Resolved, That the General Assembly of the State 
of Vermont do highly disapprove of the resolutions of 
the General Assembly of Virginia, as being unconsti¬ 
tutional in their nature, and dangerous in their tenden¬ 
cy. It belongs not to State legislatures to decide on 
the Constitutionality of laws made by the General 
Government; this power being exclusively vested in 
the judiciary courts of the Union.” 

The General Assembly of the state of Connecticut 
holden at Hartford, in that state, in May 1799, passed 
the following in relation to the subject of the Virginia 
resolutions : 

“ Resolved , That this Assembly views with deep re¬ 
gret, and explicitly disavows the principles contained 
in the aforesaid resolutions ; and particularly the op¬ 
position to the ‘alien and sedition acts;” acts which the 
Constitution authorized ; which the exigency of the 
country rendered necessary ; which the constituted au¬ 
thorities have enacted, and which merit the entire ap¬ 
probation of this assembly. They, therefore, decided¬ 
ly refuse to concur with the legislature of Virginia in 
promoting any of the objects attempted in the afore¬ 
said resolutions.” 

The legislature of New York also resolved that the 
resolutions of the legislatures of Virginia and Ken¬ 
tucky were pernicious in sentiment and doctrine, and 
repugnant to the Constitution of the United States, 
and the principles of the Union, and destructive to the 
Federal Government; and unjust towards the adminis¬ 
tration. 

Such was the opposition that the sentiment of Jef¬ 
ferson and Madison in favor of strict construction, of 
the Constitution had to encounter from those who ad¬ 
vocated such latitudinous construction as would au¬ 
thorize the exercise of powers by Congress not dele- 
gated. 

Men of less ardent attachment to the true principles 
of government might have been expected to yield to 
such an opposition as their resolutions seemed at once 
to encounter from the State legislatures as well as the 
Federal government in all its departments. But the 
truth, and vital importance to the liberties of the peo¬ 
ple involved in the resolutions were too clearly seen 
and appreciated by them, to be abandoned before any 
opposition. 
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At the next session in 1799-1800, of the legislature 
of Virginia, we find the same resolutions together with 
those alluded to, made in reply to them by the legisla¬ 
tures of other states, again called up and carefully con¬ 
sidered, and a report written as it is said, by Mr. Mad- 
dison, was made by a committee upon those resolu¬ 
tions. 

Mr. Madison in this report goes into a critical ex¬ 
amination of the resolutions adopted at the previous 
session and by reasoning unanswerable,as it seems to me, 
defends the doctrine of strict construction. The posi¬ 
tion insisted upon by Madison in that report, is that 
the American Congress has only the necessary power 
proper for carrying into execution all express powers 
vested by the constitution in the General Government 
or in some department or officer thereof. 

“Whenever therefore,” he remarks, “a question 
arises concerning the constitutionality of a particular 
power, the first question is, whether the power be ex¬ 
pressed in the Cohstitution. If it be, the question is 
decided. If it be not expressed, the next inquiry must 
be whether it is properly an incident to an express 
power, and necessary to its execution. If it be it may 
be exercised by Congress. If it be not, Congress can¬ 
not exercise IT.” 

In another paragraph is the following : “Here again ; 
it will be proper to recollect that the federal govern¬ 
ment being composed of powers specifically granted, 
with a reservation of all others to the state, or to the 
people, the positive authority under which the sedition 
act could be passed must be produced by those who as- 
gwt its Constitutionality. In what parts of the Con¬ 
stitution, then, is this authority to be found ?” 

The doctrine of strict construc'ion was the real 
ground of difference existing between Mr. Jefferson’s 
and Mr. Hamilton’s views, and is maintained in the 
able opinion given at that time by Mr. Jefferson, as 
Secretary df State, respecting the power to charter a 
Bar-k. 

“I consider,” he says, “the foundation of the Con¬ 
stitution, as laid on this ground, that all powers not 
delegated to the United States by the Constitution, 
nor prohibited by it to the States, as reserved to the 
States, or the people. To take a single step beyond 
the boundaries thus specially drawn around ihe power 
of Congress, is to take possession of a boundless 
field of power, no longer susceptible of any definition 
—the incorporation of a Bank, and the power as¬ 
sumed by this bill, have not in my opinion been dele¬ 
gated to the United States by the Constitution.” 

No one can fail to observe at once the difference 
existing on this question of Constitutional power, be¬ 
tween the views maintained by Mr. Jefferson and Mr. 
Madison on the one side, and the views of Mr. Ham¬ 
ilton and the friends of that administration upon the 
other side. It was a political difference of opinion, 
and one tending to widely different results. And, 
perceiving this, we are not surprised at the fact, that 
a judiciary entertaining the same political views wiih 
the administration of Mr. Adams, should sustain the 
Constitutionality of the act to incorporate the Bank 
of the United States, as well as the Alien and Sedi¬ 
tion acts. Adams and Hamilton, it cannot be doubt¬ 
ed, honestly thought the powers of the National Gov¬ 
ernment sufficiently extensive to authorize such leg¬ 
islation. And there can be as little doubt on the oth¬ 
er hand, that Jefferson and Madison honestly thought 
that Congress possessed no such power; and that the 
liberties of the citizens of the several States, required 
that the N ational Government should not be permit¬ 
ted to exercise any such assumed and undelegsied 
powers. 

It is not material to determine the cause of this, 
fference. The fact is well understood, that the rad- 


cal views so enthiastically cherished by Mr. Jefferson, 
of sustaining and carrying into the structure of gov¬ 
ernment, the principles set forth in the Declaration of 
Independence, ana keeping the powers of govern¬ 
ment in the hands of the people, and leaving nearly 
all legislative power in the respective State legisla¬ 
tures, was regarded both by Mr. Adams and Mr. Ham¬ 
ilton, as a hazardous experiment. They 6eemed to 
regard that favorite idea as the “scilla” upon which the 
liberties of the country would be lost; while Jeffer¬ 
son and Madison seemed to regard Sovereignty, when 
taken from the people, whether lodged in a Parlia¬ 
ment or Congress, as a “Charybdis,” fatal sooner or 
later, to such a free and popular government as con¬ 
templated by the writer of the Declaration, and by the 
draftsman of the Constitution. The political school 
of Adams and Hamilton, feared that to give to the 
Federal government, only the express specified pow¬ 
ers delegated by the language of the Constitution 
would leave it a government of too limited powers; 
and that the centripetal force of the Federal gov¬ 
ernment, would be insufficient to withstand the cen¬ 
trifugal tendencies of the large popular rights and 
powers proposed to be left with the people and States. 

Mr. Jefferson had read, and fully comprehended 
the political and philosophical sentiments of D’Al- 
burt, Diderot and Rousseau. He perceived with a 
certainty, that admitted, in his own superior mind of 
no doubt, that the only just, firm and enduring basis 
of human government, consisted in the recognition of 
the sentiment of equlity; and that government to be 
perfect and enduring, must arise as a social contract 
out of the recognition and maintenance of this sen- 
ment. 

Mr. Adams and Hamilton, equally desirous of the 
largest liberty that could be safely asserted and certain¬ 
ly maintained, in the organization of our government, 
j seemed to think it dangerous to adopt any untried 
theory in its organization; without in a measure prac¬ 
tically conforming to some approvod precedent. A 
larger civil liberty was at that time enjoyed under the 
English government than any other existing, that had 
succeeded in Europe. And with a desire to avoid the 
\ evils, and to preserve the excellencies, that govein- 
I meut was doubtless in their estimation regarded as a 
proper and necessary model for successfully conduct¬ 
ing the administration of this. 

This much I have thought worth while to remark 
upon the origin of that difference of political views 
upon which, at its inception certainly, the difference of 
opinion as to the powers of Congress under the con¬ 
stitution originated. This I have done to show moro 
clearly that it never was the theory of Mr. Jefferson to 
have power removed further than absolutely necessa¬ 
ry from the States. The constitution under the ordi¬ 
nary rules of construction, the same legal rules appli¬ 
cable to all written instruments, construed according 
to the expressed language of the text, confers all the 
powers upon the general government that Jefferson 
i or Madison could consistently with Lheir own theories, 
have ever consented to delegate to Congress. 

The doctrine of strict construction of the constitu¬ 
tion in determining the legislative powers of Congress, 
in the same sense maintained by Jefferson and Madi¬ 
son, ha6i been maintained and insisted upon by those 
entertain ng their political views down to the present 
time. 

Mr. Jefferson, it is well known, if he did not him¬ 
self write the resolution, gave hie unqualified approval 
of the sentiment in the resolution adopted Nov. 14, 
1799, by the Legislature of Kentucky, in relation to 
the exercise of assumed legislative power by the fed¬ 
eral government. That seutimeut is thus expressed: 
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••Resolved, That this Commonwealth considsrs the 
federal Union upon the terms and for the purposes spe¬ 
cified in the late compact, as conducive to the liberty 
and happiness of the several States; that it does now 
unequivocally declare its attachment to the Union and 
to that compact, agreeable to its obvious and real in¬ 
tention, and will be among the last to seek its dissolu¬ 
tion; that if those who administer the general govern¬ 
ment, be permitted to transgress the limits fixed by 
that compact, by a total disregard to the special dele¬ 
gations of powers therein contained, an annihilation of 
the State governments, and the erection upon their ru 
ins of a consolidated government will be the inevitable 
consequence- That the principle and construction 
contended for, bv sundry of the State Legislatures, that 
the general government is the exclusive judge of the 
extension of the powers delegated to it, stop nothing 
short of despotism, since the discretion of those who | 
administer the government and not the constitution 
would be the measure of their powers.” j 

Numerous expressions of the same sentiment with I 
those already cited, are to be found expressed by Mr. 1 
Jefferson and Mr. Madison, upon this subject, of 
strict construction. I will, however, only referto one 
more; that of Mr. Madison, contained in his message j 
of March 3d, 1817, the last day of his administration, j 
He had in is previous messages, particularly in his : 
message of December 5, 1815, called the attention of, 
the General Government to the importance of certain j 
internal improvements, requiring a national jurisdic- j 
tion, and national means; and suggested that any de- j 
feet of constitutional authority to be encountered, 
could be supplied, in a mode which the constitution ; 
has “prudently pointed out,” by amendment. But ■ 
without any amendment of the constitution, C< n- j 
gress, in February, 1817, under the general power giv- j 
en in the constitution, to “ regulate commerce 
among the several States,” passed the hill entitled 
“ an act to set apart and pledge certain funds for in- j 
ternal 'improvement,” setting apart and pledging cer-; 
tain funds for constructing roads, canals <fcc., to fa¬ 
cilitate the intercommunication of different States—’ 
the very object which Mr. Madison son so much de-; 
sired to see accomplished. 

And of this act, after mature deliberation, Mr. j 
Madison in that message says: “I am constrained by • 
the insuperable difficulty 1 feel in reconciling this 
bill with the constitution of the United States, to re¬ 
turn it with that objection, to the House of Represent¬ 
atives, in which it originated. 

“The legislative powers vested in Congress are spe¬ 
cified and enumerarated in the 8th section of the first 
article of the constitution, and it does not appear that 
thepower proposed to be exercised by the bill,is among 
the enumerated powers, or that it falls, by any just in¬ 
terpretation, within the power to make laws neces¬ 
sary and proper for carrying into effect those or oth¬ 
ers powers vested by the constitution in the govern¬ 
ment. of the U nited St ates.” 

This exposition of the principles of construction ap¬ 
plicable to the determination of the true legislative 
powers of Congress under the constitution, is in my 
judgment, entitled to more respect, than should be a- 
ny number of decisions made by a judiciary—not up¬ 
on the provisions ol the constitution as expressed by 
its language—but as bv “the reasoning of the court” 
from contemporaneous history, it ought to have been 
expressed. 

Here is the opinion of the distinguished statesman 
and jurist, who himself drafted the instrument: 
was a most prominent member of the convention 
which discussed every provision of the constitution, 
and concluded to submit it, with the limitations pre¬ 
cisely and plainly expressed by the words and lan¬ 


guage of the instrument. If any contemporaneous 
history existed having any influence properly upoi> 
the subject, his judgment might have reasonably been 
expected to have been subject to such influence. A 
bill had been passed by Congress to carry out a favor¬ 
ite plan of his own, which only required his signa¬ 
ture to become such a law as in his judgment, ex¬ 
pediency and the best interests of the country 6eemed 
to require. 

Under these circumstances, it was with every in¬ 
clination and bias, if any could have existed in favor 
of the law. that Mr. Madison was called upon under 
his official oath to decide the question whether Con¬ 
gress had under the constitution, by a fair and hon¬ 
est interpretatinn of the instrument, to pass such a 
law. To determine this important question, Mr. 
Madison did not, it is true, recur to “the lights and 
i aids of contemporaneous history,” but confined him¬ 
self to a critical examination of the constitution it- 
1 self. The two provisions under which Congress dc 
• rived the power, if it could be regarded as possessing 
I it, seem, in Mr. Madison’s mind, to have been the 
following: 

I That Congress shall have power—“to regulate com- 
! merce—among the several States,” and also, to make 
all laws necessary and proper for carrying into execu- 
! tion the powers vested by the constitution in the Gen¬ 
eral Government or any department thereof, 
j The precise question therefore, to which he directed 
I his attention seems to be, is a bill to construct roads 
; and canals,in order to facilitate and increase commerce 
among the States, by a fair exposition of the terms and 
laugu.'ge used, coutained in the grant of power to reg- 
' ulate commerce among the several States? And sec- 
! ondly, does this law fall within that grant of power ne- 
] cesssry and proper for carrying into execution the 
■ power held by Congress to regulate commerce? In 
determining these questions, Mr. Madison seems to 
have proceeded as an able jurist would, to determine 
the limit of an ag nt’s authority, from the written in- 
strum^nt of the principle by which empowered to act. 
> By a fair and reasonable construclion of the language 
sued, can the bill under consideration be regarded as a 
j bill regulating commerce? seems to have been the only 
j inquiry. And he expresses the result of his reflection 
' upon the subject as follows: “The power to regulate 
commerce among the several States, cannot include a 
power to construct roads and canals, &,c., in order to 
facilitate, promote and secure such a commerce, with¬ 
out a latitude of construction depariing from the or¬ 
dinary import of the terms.” Here is recoguixed the 
same doctrine of strict construction, and the same 
strict practical application of it in defining and deter¬ 
mining the limited powers of Congress, on the part of 
Mr. Madison white occupying the Presidential chair, 
which are expressed by (he resolutions which he and 
Mr. Jefferson twenty years before, submitted for adop¬ 
tion to the Legislatures of Virginia and Kentucky, in 
relation lo (he Alien and Sedition laws. 

And here to illustrate still more clearly how true it 
is that this difference of construction of the constitu¬ 
tion, haviug in its tendency the different result of, on 
the one hand, limited and strictly defined powers; and 
on the oiher unlimited and consolidated powers in the 
federal government; I will read from an opinion of 
au eminent jurist belonging to the opposite political 
Bchool. 

About two years after Mr. Madison had expressed 
the opinion from which I have read, of the limited 
powers of Congress under the constitution, the case of 
McCulloch vs. the State of Maryland, came on for 
hearing before the Supreme Court. The cause involv¬ 
ed the question of the power of Congress to pass the 
law incorporating the Bank of the United Slates; a 



question of like character and importance, and obvi¬ 
ously subject to the same rule of decision, as that de¬ 
cided by Mr. Madison. The opinion of the Court in 
this case, was delivered by Chief Justice Marshall, 
whose political views coincide, like Mr. Story’s, with 
Mr. Hamilton’s. Now in this case, just as in the case 
respecting which Mr. Mad'.son gave the opinion read, 
there is submitted for decision, the simple question, is 
the power delegated by the constitution to Congress to 
pass the law? Mr. Madison, as we have seen, to de¬ 
termine the question, would have taken up the consti¬ 
tution and referred to the particular grant of power 
under which the law was enacted, and have determin¬ 
ed whether the law falls by a reasonable and just inter¬ 
pretation of the language of the provision of the con¬ 
stitution, within that power. 

But I will now read from the reasoning of C. J. Mar¬ 
shall: 

‘ ‘Although, among the enumerated powers of gov¬ 
ernment, we do not find the word “Bank.” or “Incor¬ 
poration,” we find the great powers to lay and collect 
taxes; to borrow money; to regulate commerce; to de¬ 
clare and conduct a war; and to raise and support ar¬ 
mies and navies. The sword and the purse, all the 
external relations, and no inconsiderable portion of the 
industry of the nation, are entrusted to its government. 
It can never be pretended that these vast powers draw 
after them others of inferior importance, merely be¬ 
cause they are inferior. Such an idea can never be ad¬ 
vanced. But it may with great reason be contended 
that a government entrusted wilh such ample powers 
on the due execution of which the happiness and pros¬ 
perity of the nation so vitally depends, must also be 
entrusted with ample means for their execution. The 
power being given, it is the interest of the nation to 
facilitateits execution”—what power being given l^How 
is it to the interest of the nation to facilitate its execu¬ 
tion? And supposing it to be the interest of the na¬ 
tion, does that show a legislative power to incorporate 
a bank delegated by the Constitution? Would still 
have remained to be answered in the view taken of the 
6ame subject by Mr. Jefferson. 

The most casual attention given to the argument of 
Mr. Madison or Mr. Jefferson, on the one hand and to 
the arguments of Mr. Hamilton, C. J. Marshall or Mr. 
Story on the other, gives the impression of a political 
difference of opinion. The general government seems 
to be regarded by Jefferson and Madison as the special 
agent of the States, and people, invested with limited 
powers, particularly expressed in the constitution; and 
as-absolutely restricted to the exercise of only, those 
powers; as ever an individual agent was restricted by 
the special power of attorney of his principle. And 
hence we find Mr. Madison when impressed with the 
importance of legislation by Congress upon a subject 
for which the constitution had not provided, recom¬ 
mending another amendment of the instrument. And 
we have seen when a similar subject was presented to 
C. J. Marshall, he proceeds by argument to show, not 
that Congress possesses among its delegated powers, the 
power to incorporate a bank, but that the general gov¬ 
ernment is invested with other more sovereign powers 
than such a power, that the sword and the purse are 
entrusted to the government He seems to assume for 
it general sovereign powers, and advances at once to 
the assumed inference that the power being given, it 
is the interest of the nation to facilitate its execu¬ 
tion- But who does not see that to facilitate the ex- 
tention of power, the conclusion arrived at by the court 
i i quite a different thing from the power conferred by 
the constitutiofi, to regulative commerce among the 
teveral States? 

The truth is, all those who departed from and were 


opposed to the doctrine of strict construction, were op¬ 
posed in sentiment to the idea of so limited powers in 
the federal government as such construction necessa¬ 
rily required. And hence those entertaining such 
views, whether in the legislative or judiciary, have con¬ 
stantly, from the very adoption of the constitution, in¬ 
clined to give a kind of common law power to the fed¬ 
eral government as cumulative to its constitutional del¬ 
egated powers. 

The question of the power of Congress to incorpo¬ 
rate the Bank of the United States, depending as it did 
upon the two different views entertained of ascertain¬ 
ing the limitation of the powers of Congress was uni¬ 
formly decided in favor of the exercise of that power 
by the judiciary. In July, 1832, more than forty 
years after the first act of incorporation was passed, 
Congress passed a bill for re-chartering the Bank. The 
assumed power of Congress to charter a Bank had then 
been exercised for nearly half a century, and had ofi 
all occasions by the judiciary been sustained. The 
friends and advocates of large and unrestricted powers 
in the federal government insisted that the Constitu¬ 
tional power of Congress to enact such laws, had been 
solemnly adjudged and sanctioned by the judiciary, 
and the question was no longer an open one. Under 
these circumstances, the bill was submittedto President 
Jackson for his approval and signature. And I will 
here refer to a few sentiments contained in' his Veto 
message, communicated to Congress on that subject 
July 10th, 1832, in which he says: 

“It is maintained by the advocates of the Bank, that 
its Constitutionality in all its features ought to be con¬ 
sidered as settled by precedent, and by the decision of 
the Supreme Court. To this conclusion I cannot as¬ 
sent. Mere precedent is a dangerous source of author¬ 
ity, and should not be regarded as deciding questions of 
Constitutional power, except where the acquiescence 
of the people and States can be considered as well set¬ 
tled.” 

“If the opinion of the Supreme Court covered the 
whole ground of this act, it ought not to control theco 
ordinate authorities of this government. The Con¬ 
gress, the Executive, and the Court must each for itself 
be guidrd by its own opinion of the Constitution. Each 
public officer who takes an oath to support the Consti¬ 
tution, swears that he will support it as he understands 
it, and not as it is understood by others. It is as much 
the duty of the House of Representative*, of the Sen¬ 
ate, and of the President, to decide upon the Constitu¬ 
tionality of any bill, or resolution, which may be pre¬ 
sented to them for passage or approval, as it is:of the 
Supreme Judges when it may be brought before them 
for judicial decision. The opinion of the Judges has 
no more authority over Congress, than the opinion of 
Congress has over the Judges; and on that point the 
President is independent of both. The authority of 
the Supreme Court muEt net, therefore, be permitted 
to control the Congress or the Executive when acting 
in their legislative capacities, but to have only such in¬ 
fluence as the force of their reasoning may deserve.” 

“Nor is our government to be maintained* or our 
Union preserved by invasions on the rights and powers 
of the several States. In thus attempting to make our 
general government strong we make it weak. Its true 
strength consists in leaving individuals and States as 
much as possible to themselves; in making itself feh,. 
not in its power, but in its benificence; not in its con¬ 
trol, but in its protection; not in binding the States 
more closely to the center, but leaving each to move 
unobstructed in its proper orbit.” 

Mr. Van Buren also fully recognized and asserted 
the doctrine of strict construction, in his Inaugural 
Message he says: “For myself therefore, I desire to de- 
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dare that the principles that will eovern me in the 
high dnty to which my country calls me, is a strict ad¬ 
herence to the letter and spirit of the constitution as it 
was designed by those who framed it. Looking back to 
it as a sacred instrument, carefully and not easily 
framed, remembering that it was throughout a work 
of concession and compromise; viewing it as limited to 
national objects; regarding it as leaving to the people 
and the States all power not explicitly parted with, I 
shall endeavor to preserve, protect and defend it, by 
anxiously referring to its provisions for direction in 
every action.” 

President Polk also maintained the sentiment that the 
usefulness and permanency of the government, and the 
happiness of the people were best promoted by “care¬ 
fully abstaining from the exercise of all powers not 
clearly granted by the constitution.” 

I will now read from the opinion of an eminent ju¬ 
rist, Chancellor Walworth, a strict constructionist, on 
the question upon which Mr. Story’s opinion was giv¬ 
en in the Prigg case, the constitutionality of the law of 
1793. The case of Jack vs. ^Martin (14, Windell 507,) 
was decided in the Supreme Court of Errors of the 
State of New York, at the December term, 1835. We 
have seen how even as learned a jurist an Mr. Story 
by entertainiug the political sentiment of Mr. Hamil¬ 
ton, could resort to the aids and lights ofcontemporary 
history “to derive this power under the constitution ” 
The following is “the reasoning” of Chancellor Wal¬ 
worth in deciding precisely the same question. 

“I am one of those” (says the Chancellor,) “who 
have been in the hubit of believing that the State Leg¬ 
islatures had general powers to pass laws oil all sub¬ 
jects, except those in which they were restricted by 
the constitution of the United States, or their own lo¬ 
cal constitutions, and that Congress had no power to 
legislate on any subject, except so far as the pow¬ 
er was delegated to it by the constitution of the U. 
States- I have looked in vain among the powers dele- 
gated to Congress by the constitution for any general 
authority to that body to legislate on this subject It j 
certainly is not contained in any grant of power; and 
it does not appear to be embraced in the general 
grant of incidental powers contained in the last clause 
of the constitution relative to the powers of Congress 
Const. Art. I, Sec. 8, Sub. 17. The law of the United 
States respecting fugitives from justice and fugitives 
from service is not a law to carry into effect any of the 
powers expressly granted to Congress or any other pow¬ 
er vested by the constitution in the government of the 
United States or any department or officer thereof. It 
appears to be a law to regulate the rights secured to the 
individual States, or the inhabitants thereof by the 
second section of the fourth article of the constitution; 
which section like the tenth section of the first ar- 
tide merely imposes a restriction and a duty upon oth 
er States in relation to such rights, but vests no power 
iii the federal government or officer thereof, except the 
judicial power of declaring and enforcing the rights se¬ 
cured by the constitution. 

There is here observable the same difference between 
“the reasoning” of Walworth and Story upon this con¬ 
stitutional question, the power of Congress under the 
constitution, to enact the fugitive law, that we have 
seen between “the reasoning” of Jefferson and Mar¬ 
shall, as to the power of Congress to enact the Bank 
law. “The reasoning” of Jefferson and Walworth, 
to ascertain whether or nor a particular power is dele¬ 
gated to Congress under the constitution, consists 
■imply in recurring to the instrument, and critically 
examining its provisions with an impartial and unbiased 
judgment, and in the absence of such power delegated 
by tlie language of the constitution, they decide that 
fact accordingly. 


The reasoning of Mr. Story and Mr. Marshal} only 
commences at that point. Finding no power expressed 
in the constiution to charter a Bank, Mr. Marshall re¬ 
curs to other powers to show the sovereignty of the 
government and goes about to show the federal gov¬ 
ernment has power to levy taxes and declare war; and 
asserts that government is entrusted with the purse and 
sword of the nation, and therefore “must be entrusted 
with ample means,” aud may incorporate a bank. In 
like manner, finding no such power expressed in the 
constituton; instead of saying with Walworth that no 
power is vested by the constitution in Congress to en¬ 
act a fugitive law, and recognizing the provisions of 
the constitution as the limit of the powers of Con¬ 
gress; Mr. Story institutes a process of reasoning from 
what he imagined history to prove, that the power to 
enact a fugitive law ought to have been delegated by 
the constitution to Congress; aud claiming to have 
shown this by “the reasoning of the court” from such 
hypothisis, he pronounces Congress clothed with au¬ 
thority to pass the law. 

The bill incorporating a national bank was passed 
February, 1791, and a judiciary of the same politi¬ 
cal sentiment with the majority of the Congress that 
passed the law, decided it constitutional. A Congress 
of the same political sentiment, passed the several laws 
known as the Alien aud Sedition Laws, which were 
further removed from any power, under the constitu¬ 
tion than the chartering of a bank; and these laws, too, 
although regarded as unconstitutional by every strict 
constructionist, were sustained by a judiciary that en¬ 
tertained Mr. Hamilton’s opinions A Congress of 
the same political sentiment also passed the fugitive 
law of 1793—a law even further removed from any 
provision of the constitution than the Alien aud Sedi¬ 
tion laws. And this law, too, although by an eminent 
jurist, of Mr. Jefferson’s political sentiment as to the 
construction of the constitution, was, in 1835, decided 
unconstitutional, as we have seen, has, like the law in¬ 
corporating a bunk, and the Alien and Sedition laws, 
been sustained by a court of the same political senti¬ 
ment with the Congress enacting the law. 

In justice to the opinion of the Supreme Court, It 
ought, however, to be remarked that if the constitution¬ 
ality of the fugitive law had come before them for de¬ 
cision at as early a day as did that of the Alien and Se¬ 
dition laws, it is hardly probable they would have sus¬ 
tained the constitutionality of the law. The court not 
having been called upon for their opinion directly upon 
the question until 1842, they seem to attach great im¬ 
portance to the fact of the law having remained so long 
upon the Statute book: as well as the fact of there hav¬ 
ing been no particular opposition to its passage. In 
the judgment of a strict constructionist, obviously 
neither of these considerations would have any weight 
upon finding no power was, in fact, delegated by any 
provision in the constitution to : Congress, to pass 
any law upon this subject. Yet, if the court had ex 
amined the circumstances of the case in these two par¬ 
ticulars, they could not have received much aid from 
them to sustain the singular decision which we have 
already examined. 

The fugitive law of 1793 was passed under the fol¬ 
lowing circumstances. In the year 1791, about two 
\ ears after the adoption of the Constitution, the Gov¬ 
ernor of Virginia received a demand from the Governor 
of Pennsylvania for the surrender of three persons, 
who had been inaicted in Pennsylvania for kidnapping 
a negro and carrying him into the State of Virginia— 
Congress had, at its first soesion after the adoption, in 
accordance With the power delegated in section one, ar¬ 
ticle four, passed the general law of May 26,1790, pre¬ 
scribing the manner in which public acts, records, &c., 
i of one State might be proved; and giving full effect to 
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copies so proved, in other States. There was, there ] 
fore,'no difficulty in making proof, by a certified copy 
of the indictment, in a case under clause two, section 
two, of article four, providing that “a person charged 
in any State, with treason, felony, or other crime, who 
shall flee from justice, and be found in another State, 
shall, on demand of the executive authority from 
which he fled, be delivered up to be removed to the 
State having jurisdiction of the crime. 

Yet the Governor of Virginia hesitated about com¬ 
plying, and finally referred the -natter to the Attorney 
General of that State', who advised that the demand 
ought not to be complied with—as has of lat9 years fre¬ 
quently happened upon such applications. In his 
elaborate opinion, the Attorney General, among other 
objections, suggested that there was no law passed as 
yet by Congress, pointing out, in detail, the modes of 
proceeding to comply with that compact in the Consti¬ 
tution. TheGovernor of Virginia, in his reply, stated 
as the reason of his refusal, that opinion, and expressed 
his regret that Congress had not passed a law defining 
more particularly a rule of procedure in such cases. 
The Governor of Pennsylvania seems at once to have 
adopted this ingeneious ruse of the Attorney General 
as a sound legal argument, and applied for legislation 
at its next session on the part of Congress. A com¬ 
mittee thereupon reported the bill as it now appears in 
the act of February 12,1793, entitled “An act respect¬ 
ing fugitives from justice, and persons escaping from 
the service of their masters.” The bill was made to 
embrace both the second and third clauses of section 
two, article four, and passed, it seems, without any dis¬ 
cussion, and probably very little attention. At any 
rate there is no evidence that this legislation encoun¬ 
tered any other legal opinion than that of the ingen¬ 
ious Atttorney General of Virginia. And if it^had 
been discussed and opposed, it is by no means certain 
that a Congress which could so construe their own leg¬ 
islative powers, as to pass laws incorporating a United 
States Bank, and the Alien and Sedition laws, would 
even have doubted th*»ir right or power to pass such a 
bill.—The circumstances, then, under which the law of 
1793 was passed, so far from being a presumption in its 
favor, would go far to explain how an act so manifestly- 
transcending the legislative powers of Congress vested 
under the Constituiion, came to be passed. Neither 
can the length of time which the law has remained be 
urged as an argument in favor of its constitutionality. 
The Supreme Court in 1842, wheD for the first time 
called upon to decide as to the constitutionality of the 
law, virtually decided that all of the act relating to fu¬ 
gitives from justice is unconstitutional, by deciding 
what every lawyer knows, that State officers cannot, 
by virtue of their offices, be made executive officers of 
a law of Congress. And yet this law, in all that re¬ 
lates to fugitives from justice, has no executive officer 
to execute the o*-der, who is in any sense an officer of 
the Federal Government. The law exhibits the absur¬ 
dity of converting Governors of States into Constables 
of the Federal Government! Who, before, ever heard 
■f a law which had no provision by which jt could be 
enforced? Yet the fugitive law of 1793, in all that 
.-•ates to its execution against fugitives from justice, 
a 11 in ail that part which relates to fugitives from ser- 
v as, requiring the action of a magistrate of any coun 
iy,city, or town corporate, in its execution is such a 
law. And it is admitted and hejd, I believe, by the 
judiciary, so far forth, os it assumes to convert State 
officers into officials of the General Government, to bt 
sham legislation, and utterly void and of no effi-ct 

There is, then, no argument, in fact, on this point, 
upon which Mr. Story seemed so much to rely, that 
the constitutionality of the law of 1793 had been pas 
lively acquiesced in by State Legislatures and courts. 


For who does not see that that argument goes to the 
whole law in all of its parts. Yet Mr. Story is forced 
to say, such passive acquiescence cannot cure those 
absurdities of the law; and himself admits the un¬ 
constitutionally of the greater part of the whole act; 
and, as it happened, the very points and parts of the 
law which had received the most practical use, and 
so the highest sanction from passive acquiescence of 
State authorities. 

I will now consider the argument of necessity, urg¬ 
ed in favor of sustaining the power of Congress to 
legislate upon the subject of fugitives from service. 
This has always, as we haue seen, been tbe favorite 
argument of the Hamilton school of politicians. It 
was used to justify Congress in passing the Bank 
laws, and the alien and sedition laws. The doctrine 
of strict construction does not, as I have shown from 
the authority of Jefferson and Madison, and others, 
recognize this argument of necessity as legitimate, in 
any case where shown. The strict constructionists 
say as Mr. Madison did, when he found there was no 
power conferred by the Constitution for such legisla¬ 
tion as he desired, and thought necessary—let the 
Constitution be so amended as to give the power, and 
then let Congress exercise it bypassing the law. And 
this was the intention of the founders of the govern¬ 
ment, as shown by their making express provision in 
the Constitution for its amendment. But I purpose 
to show that in the case of fugitives from service there 
was no necessity for legislation on the part of the 
General Government. 

In support of this position I have this important 
fact. It never was insisted upon by a single delegate 
in the convention that framed the Constitution, that 
the States should delegate any power over this sub¬ 
ject to the General Government, or any department 
thereof. 

Let us then see what were the relations sustained by 
the several States to one another, and the rights of the 
individual State, upon“this subject of fugitives from 
service, previous to the adoption of the Constitution. 

Slavery is a relation resulting from, and dependant 
upon, the municipal regulations of the State in which 
it exists. Slavery could, therefore, in law, only exist 
within the State upon the municipal regulations of 
which it depended. 

While all of the States were slaveholding States, 
before the adoption of the Constitution, the States 
were respectively in the habit of extending such co¬ 
mity to each other, as to permit the recapture of fugi¬ 
tives from service. It is insisted by some, that right 
of recapture existed the same as in the case of per¬ 
sonal property generally. Others deny that the com¬ 
mon law, subsequent to the decision made by Lord 
Mansfield, in the case of Somerset against Stewart. 
(May 14, 1772,) would allow such recapture. The 
right of recapture had, however, been exercised with¬ 
out question throughout the colonies and States, up 
to the time of framing the Constitution. 

The insertion of clause 3, of sec. 2, art. 4, was there¬ 
fore intended to insure a continuance of the same com¬ 
ity between the several States, after the adoption of 
the Constitution, which had existed before. The clause 
itself shows that to be all there is of the provision. 
And “contemperaneous history” shows that to be all 
that was intended or understood, even by the State of 
Virginia at the time. It is shown by the Madison pa¬ 
pers, that there was a withdrawal of the proposition by 
Mr. Butler and Pinkney “to require fugitive slaves and 
servants to be delivered up like criminals,” upon Mr. 
Wilson’s objection, that it would oblige the delivering 
up of ihe slaves and servants at the public expense; 
and upon Mr. Sherman’s insisting that the proposition 
was as absurd and unreasonable, as it would be to re 
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quire a stray horse delivered to its owner at the public 
expense. It also appears by reference to the debates 
in the Convention, that the proposition was never 
again renewed. 

I will now, in addition to the foregoing, show that 
it was neither intended or understood by the State of 
Virginia, that this clause required the General Govern¬ 
ment to return a slave or servant, as expressed in their 
debates upon the Constitution. 

In 2d vol. Elliott’s Debates, page 335, is the follow¬ 
ing extract from remarks of Mr. Madison, as made in 
the Virginia State Convention, on the 17th of June 
1788, upon this subject. “At present (without the 
adoption of the Constitution,) if any slave elopes to 
any of those States where slaves are free, he becomes 
emancipated by their laws. For the laws of the States 
are uncharitable to one another in this respect. But 
in this Constitution “no person held to service or labor 
in one State uuder'the laws thereof, escaping into an¬ 
other, shall, in consequence of any law or regulation 
therein, be discharged from such service or labor, but 
shall be delivered up on claim of the party to whom 
such service or labor may be due. This clause was 
expressly inserted to enable owners of slaves to reclaim 
them. This is better security than any that now ex¬ 
ists. No power is given lo the General Government to 
interpose with respect to the property in slaves now 
held by the States.” Mr. Patrick Henry, in reply to 
Mr. Madison, (seepage 337, of same vol.,) is reported 
as follows: ‘‘Hi 1 considered the clause which had been 
adduced by the gentleman, as a security for this proper¬ 
ty, as no security at all. It was no more than this — 
that a runaway negro could be taken up in Maryland 
or New York." And to this remark of Mr. Henry 
there was no denial, by Mr. Madison, or any other 
member. 

Now when we reflect that this clause was inserted 
by common consent, to afford facilities to the respec¬ 
tive States in their intercourse with one another: and 
was not bargained nor obtained by any one or 
more of the States by concessions or considerations 
yielded on their part in turn, itseems to me absurd to 
suppose a voluntary surrender of legislative sovereign¬ 
ty on this subject was even contemplated on the 
part of any of the States. And it appears from the ex¬ 
tracts read from the Virginia debates upon the consti¬ 
tution, that neither Mr. Madison or Patrick Henry, in 
June, 1788, regarded clause 3, of section 2, article 4, 
as anything but a compact between the States, by 
which each stipulated to continue in future to extend 
to every other State the same comity before extended, 
and enjoyed in relation to reclaiming slaves or ser¬ 
vants—the right for a claimant to recapture his slave 
or servant who had escaped from him without the 
state, in the same manner that he might within the 
state. 

In the language of Patrick Henry, I affirm of that 
provision, then, “ it was no more than this,—that a 
runaway negro [or servant] could be taken up in Ma¬ 
ryland or New York,” or any other State—and I will 
now show that by giving the clause this plain, obvi¬ 
ous meaning and effect; understanding it as it was 
understood in the Virginia convention, Mr. Madison 
was right in saying as he did in that Convention, 
that the clause secured the property of the State of 
Virginia in slaves in a manner in which it would not 
have been secured without the adoption of the con¬ 
stitution. Apart from the constitution: Mr. Madison 
admits that “if a slave elopes from Virginia into a 
free State he becomes emancipated,” and adds, “This 
clause was expressly inserted to enable owners of 
slaves to reclaim them. This is a better security 
than any that now exists.” Is it not, even without 
any legislation on the part of the General Government 


' or of the States? Let us take a case for illustrat ion. 

1 Suppose a slave from Eastern Virginia to have es¬ 
caped into Western Virginia; how is his owner to re¬ 
claim him? He has the right to pursue, to take with 
him sufficient force to reclaim him. Suppose third 
persons interfere, and aid the slave, or preveut the 
owner from asserting his right. What remedy has 
the owner? No other, certainly, in that State, but 
a civil action for damage against the person or per¬ 
sons interfering and preventing his reclaiming his 
slave. And this remedy to the same extent in every 
particular, is afforded by this 3d clause of section 2. 
article 4, of the Constitution, without any legislation 
where the slave or servant lias escaped without the 
State, into Pennsylvania, New York, or any other 
free State. 

In the case of Glen, against Hodges, 9th Johnson’s 
Reports, page 67, this remedy of the owner of a slave 
under such circumstances, is fully recognized. That 
was a case tried in the Supreme Court of New York, 
in 1812. Glen brought an action of trespass against 
Hodges for taking a negro man slave out of his, the 
plaintiff’s possession at Rutland, in the State,ofVer 
mont, in 1810. The plaintiff proved in court that liis 
slave had fled to the State of Vermont, that his son, 
Jacob S. Glen, as his agent, had proceeded to that 
State and arrested the slave to return him to the 
plaintiff, his owner; and that the defendant, to whom 
the slave had, while in Vermont, become indebted, 
sued out a writ of attachment against the slave, who 
was duly served with the same, and thereby taken 
out of .possession of the agent of plaintiff and com¬ 
mitted to the jail of the county. The defendant 
proved that the slave had lived a near neighbor to 
him in the State of Vermont for some five years; and 
gave in evidence the writ of attachment, and the re¬ 
turn; and the record of a judgment recovered by him 
against the negro, thereon. 

In deciding the case, the Supreme Court of New 
York, referred to the constitutional provision, clause 
3, of section 2, article 4, and fully recognized the 
right of the plaintiff under this provision to recap¬ 
ture the slave; and while it was not pretended the 
attachment was irregular, or inconsistent with the 
laws of Vermont, the court held the constitutional 
right of the owner superior to all statute laws ; and 
that the attachment being in conflict with this con¬ 
stitutional right of the plaintiff, the proceedings un¬ 
der it were no defence: but that the plaintiff, the 
owner of the slave, was entitled to recover at com¬ 
mon law in an action of trespass whatever damage 
he had sustained by reason of such interruption on 
the part of the defendant, to such recapture bv the 
plaintiff. 

And this decision, made in the State of New York, 
recoguizes every right of the claimant of the fugitive, 
and affords him precisely the same remedy that, he 
would have had if the escape and recapture, and res¬ 
cue of the fugitive had all occurred in the State of Vir¬ 
ginia. I call the attention of Senators who insist up¬ 
on the doctrine held by Mr. Story in the Prigg case, 
the necessity of legislation by Congress, to tiiis fact. 
A <act that 1 affirm cannot be controverted, but is estab¬ 
lished by an adjudicated case—that the claimant of a 
fugitive from sendee has every right of recapture, and 
as ample remedy at common law under the constitu¬ 
tion against any one interrupting him in the exercise 
of that right in a free State as he has in a slave State. 
If any Senator denies this position, I will ask of him 
to point out what other or further remedy the claimant 
of the fugitive would have had if the recapture and 
rescue had occurred in Virginia instead of Vermont, 
under the laws and in the courts of Virginia, more am¬ 
ple or appropriate than the remedy afforded in the Su- 
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j>rf me Court of New York, as expressed in the case to 
which I have referred? 

The truth is this clause 3, sec. 2, art. 4, not only 
gives no power to the federal government to legislate, 
but it requires no legislation under it to give the slave 
holder all the rights in a free State that he possesses in 
a slave State, to recapture the fugitive slave. There 
is not ouly no necessity for legislation on the part of 
Congress, but such legislation has thus far tended in¬ 
evitably to make this provision, which would otherwise 
harmonize, directly conflict with other provisions of 
the constitution. 

The 5th art. of the amendments of the constitution 
providing that no person should be deprived of life or 
liberty, without due process of law, would have Its ap¬ 
plication and benefits extended to even the fugitives, if 
no legislation had been resorted to by Congress upon 
the subject of their recapture. 

The case of Jack vs. Martin, decided at the December 
term 1835, of the Supreme Court of the State of New 
York, us reported in the 14th Wendell, page 507, illus¬ 
trates this fact. 

In that /case the claimant of the fugitive had applied 
to the Recorder of New York for a habeas corpus on 
which the alleged fugitive Jack had been brought be¬ 
fore the Recorder, and a certificate had been by the 
Recorder granted to the claimant Martin, authorizing 
the removal of the fugitive back to Louisiana. Thus 
far, and according to the legislation of Congress, Jack’s 
rights would have been ended; no other due process of 
law remained for the protection of life or liberty to 
him. But his counsel, supposing the 5th article of the 
amendments of the constitution to be a provision enti¬ 
tled io respect as well as clause 3, sec. 2, of art. 4, im¬ 
mediately on behalf of Jack, sent out, that old writ “de 
liotnine replegiando," returnable in the Superior Court 
of Common Pleas of that city; and on return of the 
writ, tiled his declaration setting forth that Martin, the 
claimant, wrongfully held him upon false pretence, &c. 
To this plaint, the claimant, defendant in this proceed¬ 
ing, put in several avowries, setting forth fully the 
grounds upon which the claimant rested the defence 
to the proceedings. And to these avowries Jack, by 
his counsel, put in several pleas making a case of is¬ 
sues iu fact, to be tried; and then it was that thereupon 
came a jury, to-wit: that bulwark of civil liberty in 
every country where civil liberty is respected. 

In this case, the Court pay full respect to the pro¬ 
vision of the constitution, guarantying to the claim¬ 
ant the right of recapture; but at the same time, pay 
equal respect to the clause guarantying to every per¬ 
son the benefit of due process of law, for the protec¬ 
tion of his liberty. The Court say “the common law 
writ of ‘homine replegiando’ for the purpose of trying 
the right of the master to the service of the slave, was 
well known to the laws of the several States, and was 
in constant use for the purpose, except so far as it had 
been superseded by the more summary proceeding by 
habeas corpus, or by local legislation.” And the 
Court add: “The object of the framers of the constitu¬ 
tion therefor, was not to provide a new mode by which 
the master might he enabled to recover the services of 
the fugitive slave, but merely to restrain the exercise 
of a power which the Stale legislatures respectively 
would otherwise have possessd to deprive the master 
of such pre-existing right of recaption. 

And the Court, m accordance with this plain com¬ 
mon cense view of the subject give to each party, 
the full benefit of all the common law rules of pro¬ 
ceeding known and recognized in the Colonies and 
States previous to, and at the time of the adoption of 
the cdnstitution. Thus as we have seen, independent 
of any legislation by Congress or the States, on this 
•ompact contained in the constitution, in relation to 


fugititives, giving to the claimant of the slave in all 
the free States, every right and remedy which he has 
in a slave holding State; and at the same time giving 
to the person claimed as a slave, the full benefit of 
that provision of the constitution, that no person 
shall he deprived of liberty without due process of 
law. 

Mr. Speaker. I have now shown, what it was not 
necessary for me to show, to support the proposition 
that Congress has no power under the constitution of 
the United States, to legislate upon the subject of per¬ 
sons residing in any State elaimed as fugitives from 
service, due to a person in an other State. For I 
maintain that since it is not only evident that what¬ 
ever power Congress possesses, must be conferred 
by the constitution, and the constitution itself pro¬ 
vides (Art. 10, of amendments,) that the powers not 
delegated, or prohibited by that instrument, are re¬ 
served to the States respectively or to the people; the 
truth of the proposition ought to depend upon the con¬ 
stitution alone. If Congress in fact possesses the 
power, as it must necessarily have been conferred by 
the instrument, the constitution must by some provi¬ 
sion contained in it, show the title of Congress to 
such legislative power. And when upon a critical 
examination of the provisions, I had showed that no 
such power was conferred by that instrument upon 
Congress, I had the right to rest there and affirm the 
truth of the proposition, that Congress has no consti- 
stitntional power to legislate upon the subject of fu¬ 
gitives from service. 

But I have not rested here ; I claim to have shown, 
Mr. Speaker, that at the time of the adoption of the 
Constitution there is not only an absence of any con- 
temporanious history showing that it was intended and 
understood that the Federal government should have 
power to legislate upon the subject of Fugitives ; but 
that in truth all reliable contemporaneous history shows 
that it was neither suspected by the north nor under¬ 
stood by the slave holding interest that any such power 
was conferred by the Constitution upon the General 
Government. 1 claim also to have shown that there is 
no necessity for the exercise of any such assumed 
powers on the part of the Federal Government. That 
the rights and remedies of the claimant of a fugitive 
from service are as fully guarrantied,aud as ample un¬ 
der the provision of the Constitution, at Common Law, 
and without any legislation either national or state, in 
a free State as in a slave-holding State. So that there 
does not remain even the inadmi-sible plea of necessity 
to justify the exercise of this usurped power ou the 
part of the Federal Government. But if any one de¬ 
nies that the Common Law remedy under the Consti¬ 
tution is in every imaginable case as full, complete, 
and ample as would be desirable ; and as strict justice 
would seem to require ; it is obviously in the power of 
State legislation to supply such defect when shown. 

I can imagine no objection to this reliance upon state 
legislatures if legislation should ever become necessa 
ry, except the objection urged by those who advocated 
and justified the Alien and Sedition laws—that the state 
legislatures cannot be relied upon. This objection hard 
ly merits a reply. The State legislatures are governed 
by as high and patriotic sentiments, and as far removed 
from selfish and unworthy considerations as the Na¬ 
tional. The past legislation of the country shows that 
neither the sense of justice or strict regard for the 
Constitution is improved in a legislature in proportion 
to its remoteness from the constituency. The past 
history of the nation by no means justifies a continu¬ 
ance of this distrust of th^people. The state legisla¬ 
tures are bound by the same oath to support and res¬ 
pect the same Constitution, under which Congres le¬ 
gislate. There is not therefore, any plausible pretext 
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of necessity existing as an excuse for the General Gov-1 
ernment exercising the assumed power of legislating 
upon the subject of Fugitives from service. 

I will now proceed to consider briefly the proposi 
tion contained in the third resolution, that the act of 
Congress, in relation to fugitives from service, approv¬ 
ed Sept. 18,1850, is in several important particulars 
repugnant to the express provisions of the Constitu¬ 
tion. 

The prominent objects of the Constitution, as set 
forth in the preamble, are to establish justice, to pro¬ 
mote the general welfare, and secure the blessings of 
liberty to ourselves and posterity. The framers of the 
Constitution, as I have said, objected to the word ‘slave ', 
being admitted in the instrument, ‘‘lest they might 
seem thereby to give countenance to the idea that 
there could be property in man.” The principles as¬ 
serted in the declaration of Independence were that 
every man had equally the same absolute rights. That 
the rights of life, liberty and the pursuit of happiness, 
Were absolute rights, belonging to all persons equally ; 
and that to secure these rights was the appropriate ob¬ 
ject of all just governments. The distinctive feature of 
the Constitution so far as any political sentiment is 
therein is expressed, is an adherence to these principles. 
It is announced in the preamble, and expressed in 
those provisions, that “no title of nobility shall be 
granted,” &c. and all these clauses so general in terms 
as to exclude all ideas of inequality, or any departure 
from that general equality of rights asserted in favor 
of all persons. The general rule of construing stat¬ 
utes that the statute should always be construed in fa¬ 
vor of liberty is therefore peculiarly applicable to the 
construction of the Constitution of the United States. 
The instrument therefore by this reasonable rule of 
construction, as it was originally drafted, ought to have 
been construed as containing the principles expressed 
in the 5th Anicle of the Amendments of that instru¬ 
ment. But so jealous were the founders of this gov¬ 
ernment of Borne possible future encroachment upon 
their liberties, that they seemed unwilling to trust any 
constructive rules as safe guards of the personal liberty 
of any individual subject of the government. They 
therefore inserted the provision, in the most clear and 
express language, in the Constitution, that no person 
shall be deprived of life, liberty or property without due 
process of law. 

The act of Congress approved Sept 18, 1850, in re¬ 
lation to fugitives from service, is m direct conflict 
with this provision of the Constitution. The law 
does not provide, or permit any person who happens 
to be charged under the law with the crime of owing 
another person service in another State, to have the 
benefit of “due process of law” to defend against 
such a charge. 

What, then, is tlie precise import and meaning of 
“due process of law?” It is well understood, I sup 
pose, that the phrase “due process of law” as used m 
the Constitution, is a legal term, having a fixed and 
determinate meaning, in its legal acceptation, it 
means nothing more nor less than this:—a suit institu¬ 
ted and conducted according to the prescribed form 
and usages of Courts of Justice for ascertaining guilt 
or determiningtitle. In the case of Taylor v. Porter, 
4th Hill’s Rep., p. 140, the Supreme Court of Hew 
York, held such to be the legal import of the term 
“due process of law.” And I apprehend no one un¬ 
derstands this provision of the Constitution, as less 
comprehensive in its import. I am certain he would 
not if his own life or liberty, or even property, were 
dependent upon a construction of the provision. 

And upon referring to the act of Congress under 
consideration, it will indeed be seen that we all iD 


fact do have an interest under the law, in the con¬ 
struction of this provision of the Constitution. For 
this act of Congress is not a law in language leveled 
at the colored man, or any distinctive class-of men, 
who may be designated as “aliens,” or colored per¬ 
sons, or foreigners. The law is general in its terms 
and provisions. It is an engine of mischief framed 
and adapted for use against any person residing in 
any of the States or territories of the United States. 

The 10th section of this act provides, “that when 
any person held to service or labor in any State or 
Territory, or in the District of Columbia, shall es¬ 
cape therefrom, the party to whom such service or la¬ 
bor shall be due, his, her or their agent or attorney 
may apply to any court of record therein,or judge there 
of, in vacation, and make satisfactory proof to such 
court, or judge in vacation, of the escape aforesaid, 
and that the person escaping owed service or labor to 
such party; whereupon the court shall cause a record to 
be made of the matter so proved, and a general descrip¬ 
tion of the person so escaping with such convenient 
certainty as may be; and a transcript of such record au¬ 
thenticated by the attestation of the clerk and of the 
seal of said court being produced in %ny other State 
or territory or district in which the person so es¬ 
caping may be found, and being exhibited to any judge 
commissioner or other officer, authorized by the law of 
the United States to cause persons escaping from ser¬ 
vice or labor to be delivered up shall be held and taken 
to be full and conclusive evidence of the fact of escape, 
and that the service or labor of the person escaping is 
due to the party in such record mentioned. And upon 
the production of other and further evidence, if neces¬ 
sary, either oral or by affidavit in addition to what is 
contained in said record, of the identity of the person 
escaping, he or she shall be delivered up to the claim¬ 
ant. And the said court commissioners, judge, or oth¬ 
er person authorized by this act to grant certificates to 
claimants of fugitives, shall upon the production of the 
record and other evidence aforesaid, grant to such 
claimant a certificate of his right to take any such per¬ 
son identified, and proved to be owing service or labor 
as aforesaid, which certificate shall authorize such 
claimant to seize, or arrest and transport such person 
to the State or territory from which he escaped. Pro¬ 
vided, that nothing herein contained, shall be construed 
as requiring the production of a transcript of such rec» 
ord as evidence, as aforesaid; but in its absence, the 
claim shall be heard and determined upon other satis¬ 
factory proofs competent in law.” 

I have here read one section of this act that its ex¬ 
act provisions might be compared with that of the con- 
stitution, providing that no person shall be deprived 
of liberty or property, without due process of law. 
Now let us carefully look to this section, which pro- 
vides for depriving a person of his liberty, and see 
whether it is to be only by due process of law. 

The proceeding provided for, it wi'l be observed may 
be had against any person, white or black, man, wo¬ 
man, or child. No age, nor sex, nor condition, nor re¬ 
lation of life, exempts a single individual person from 
the operation of the law. It is as general, as any stat¬ 
ute of the criminal or civil code. 

I am not to be answered in considering this proposi¬ 
tion, by being told, that it is not to be presumed, ex¬ 
treme cases will happen under the law. That the law 
is so abandoned and wicked, that men cannot be found 
sufficintly profligate to enforce it, is one proposition; 
but that its provisions, in the terms in which it is en¬ 
acted, are not repugnant to the Constitution, is quite 
another 

I am not here considering what will be the ordinary 
use to which this law is to be applied. It is the pro 
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visions of the la*w, that I affirm conflict with the con* 
Btitution. And to ascertain the truth of the proposi¬ 
tion, we must regard the law as an act to be enforced 
to the extent of the limits prescribed by the language 
and terms of the enactment. 

I do not say, nor would that be pertinent to the ar¬ 
gument, that any Senator upon this floor is in danger 
from this law. I do say that the provisions of the law 
embrace every Senator, and every person within this 
State. 

And to illustrate the flagrant violation of that pro¬ 
vision of the constitution under which we have all sup¬ 
posed we possessed our lives, our liberty and property 
in security; that we would only be deprived of either 
by due process of law; let me suppose, Mr. Speaker, 
for illustration, a case, that will at least bring a consid¬ 
eration of the law forcibly to view. I will suppose a 
stranger to enter this Senate chamber with a certifieate 


law, fail to perceive the conflict? There can be no 
doubt to even the unlearned iu law, that due process 
of law is denied by the provisions of this act. 

Just apply the provisions to the inferior right, that 
of property. Suppose a man in a neighboring State to 
have been permitted to reclaim lost property by such a 
proceeding. That any man who may have lost 1 any 
properly, may have the right in such foreign State to 
go before a judge, and make his ex parte proof, and 
procure a copy of the record, and bring such copy into 
this State, and then secretly to make his affidavit, iden¬ 
tifying the property in possession of any citizen of this 
State, and thereby procure a warrant, without the 
knowledge of the person in possession, to seize and 
take away the same, without further proof of title. 
Could such a proceeding for a moment be doubted to 
be in violation of that provision of the Constitution, 
which ordains that “no person shall be deprived of life, 


from a Commissioner particularly describing any hon- liberty or property, without due process of law? ^er- 
orable Senator on this floor, and authorizing the trails-1 tainly not. Shall life and liberty then, be left divested 
portation of such “person” to Texas, Florida, or any of this Constitutional protection, which is first extend- 
other remote State in which the certificate recites that ed to them, and lastly to property, 
such person has been so proved (by transcript and affi- J And even suppose Congress were vested with power 
davit) to owe Service. I affirm that by the provisions under article 4 of the Constitution, to legislate upon 
of this law, such Senator must be summarily deprived the subject of fugitives, and that article 5 of the amend- 
of his liberty, and removed like a felon, to the State me nt had been an original article. Congress would 
designated by such certificate. Such are the provis- then have been bound to so legislate respecting fugi- 
ions of the law. “It is so nominated in the bond.” j tives, as not to infringe upon the provisions of arti- 
The terms of the law, I repeat, are as general as any c l e 5. But when it is known that article 5, with which 
statute ever enacted by Congress. In the first place the fugitive act is so in conflict, was adopted as an 
the transcript is to be of the exparte proof, made by amendment of the original draft containing the pro¬ 
affidavit or even orally, by any person. No matter vision in relation to fugitives; if there be any incon- 
how abandoned, or how desperate. The oath or affi- sistency between the two provisions of the instrument, 
davit of any black leg or gambler in Texas, Florida, or that relating to fugitives and this subsequent amend- 
any other remote place, or of any felon from any peni- ment, guarantying to all persons the benefit of “due 
tentiary in the United States, fully complies with the process of law,” the latter provision must obtain and 
law. Any person may, in any territory or State, make have its full force and effect, even if it be to entirely 
his proof by deposition or orally made or procured to abrogate such former provision relating to fugitives, 
be made before a judge that any other person has fled Mr Madison> the passage of the alien and se- 
from such State or territory, owing him service; and dition i aws , wisely and patriotically objected to those 
it makes a record, of which a copy is conclusive evi- laws that the ^ act £ united legislative and judi- 
dence of the fact that such person has so fled owing dal s to those of the Executive,” and said: “It 

•ervice. An affidavit may by a like person, in like has become an axiom in the science of government, 
manner, be made secretly and unknown to the person that a separatioil of legislative, executive, and judi- 
agamst whom made, of his or her identity; and the cial d ‘ tment5) is necessary to the preservation of 
Commissioner, without even having seen he person pub i ic liberty.” “Nowhere lias this axiom been bet- 
to be sacrificed is by tins law required to make out and understood in theory, or more carefully pursued 
deliver to such claimant, his certificate or warrant.em- in practice> tlian in the United States.” And we all 
powering him to■ sudden y seize and hurry away his kn ow that the Constitution, in express language, keeps 
victim without affording him or her the slightest form ; ve>se departments, the legislative, judicial and execu- 
of defence. The first notice of any claim or charge t tio * aud distinct. But how is it with this law? 
against the victim of this despotism, may be theexe-j 
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ntion of the sentence already pronounced behind his' Where is the distinction between the legislative and 
lack against him. K ! judicial tn the 10th section of this fugitive law? True, 

All this I have shown from the words of the law I « *■ «nncted professedly to carry out the provisions of 
nav be bv its terms perpetrate upon “anv person.” , the Constitution^ that when one person owes labor, or 


back against him. 

All this I have shown from the words of the law 

may be by its terms perpetrate upon “any person.”; . , . ; - , 

And unless it can be shown a Senator is not a “per- s , ervice to another P ersoa > HL aaotbpr S,ate - from which 
son,” if this law is not unconstitutional, we hold our . the P eno “ sn ™ iri g h f Aed tlie person owing the 
personal liberties in this hall, so far as the laws of the B ? TV ' C ? u “ der tbe lawsof the p talf : from which he fled, 
land are concerned, not by the Constitution, but by the! sba11 be delivered up upon such claim. This act how- 
grace of the abandoned and profligate, who forbear us- ever ’ inatead of declaring what facts should entitle one 
mg this engine of despotism against us. P erson t0 rec0 . ver s P ec,fi L c sprv,ce . of r oth ^ P L ersoni ,n 

Whenever any person shall be made the mark of pre- * he case me,lt,oned ,n the Constitution and the reme- 


meditalei villainy, where is the security of such per- d 7 to , be awarded, and then leaving the law, like all 
son? The aid of a perjured or deluded individual, has ! other laws to be applied by the judiciary upon an ap- 
only to be obtained, to make such affidavit in a remote propnate case made by the claimant b-fore that de- 
State, and enforce the transcript and affidavit thus se- j b >’ du , e P rocpaa 8eem , s \° be °£ a 

cretly fabricated; and the fell purpose of suddenly de-1 different character This 10th sec^ declares the law, 
spoiling the defenceless of personal liberty, is consum- j Pronounces the judgment, and awards execution. 


Can any one then, without denying that “due pro -1 , ,, , 
cess of law,” includes the benefit of making legal de- I . eha11 ^ separate this act .s repugnant to the provis- 
feuce, according to the general usages of Courts ofj lousof the Constitution, in that it does what no gov- 


The Constitution having then in express language 
declared that the legislative and judicial departments 
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ernment butn despotic one ever did, unites and blends 
tbe judicial with the legislative power. 

The 10th section of this act, as we have seen, re¬ 
quires the claimant to prefer his claim, (within a dif 
ferent State from the one in which the alleged debtor 
res ; des,) with such vouchers as may satisfy a judge of 
the existence of the claim. Is this a trial? Certainly 
not unless, the universal rule, that to constitute a 
Court and trial, there must be the plaintiff and defen¬ 
dant, as well as a judge, is erroneous, and a trial 
can in fact be had of the respective adverse rights 
of two parties, by one party alone. This then is only 
an exhibition of a claim preparatory to bringing it for¬ 
ward for enforcement in Court against any one. The 
judge who makes a record of the matters proved before 
him by the claimant, in the other State only furnishes 
a transcript “of the maters so proved” as expressed by 
the record; and no judgment is entered, or pretended to 
he entered in the record made between the persons in 
interest. This entire transcript which the claimant 
takes with him out of tile State where made is not even 
the transcript of a judgment ex par te. It is at most of 
no more legal force than an ex parte deposition or affi¬ 
davit. Yet it will be seen by this same sec 10, that 
the act itself commands the Commissioner upon the 
exhibition of this transcript to him accompanied by an 
affidavit designating the person against whom it is di¬ 
rected, to issue his warrant or certificate authorizing 
the capture and expatriation of the person designated, 
without the State. The act itself leaves no more dis¬ 
cretion to the Commissioner than the precept of a 
Court directed to a Sheriff leaves to such officer in ex¬ 
ecuting the judgment of the Court. 

This adjudication upon facts is made by Congress 
and expressed in the act, leaving no exercise of judg¬ 
ment to the commissioner, and requiring nonetobepro- 
nounced by him. It will be perceived that by thislOth 
section, no provision is made for any adjudication at 
any stage of the proceeding. The judge in the foreign 
State is in the first place required to make a record of 
satisfactory “ezparte.” proof having been made before] 
him, of service being flue and owing to any one, from j 
some person who has fled from such State in which the 
service is due; aud also to make out a copy of such 
record. The commissioner in the other State to which 
such transcript may be presented, is by the act requir¬ 
ed without any trial or any judicial act, upon addition¬ 
al proif of identity, either oral, or by affidavit, in 
addition to the transcript, to issue a warrant, a final ex 
ecution, unuer the name of a certificate, for the seizure 
and removal of the person charged as so owing service. 
The Judge gives no judgment. All his duties, as pre¬ 
scribed by this section, are ministerial. Upon certain 
facts being proved by affidavit, or otherwise, to his sat¬ 
isfaction, he is ordered to make out a record, and tran¬ 
script of such record, in the same manner that clerks, 
and sheriffs, and other ministerial officers of court, are 
required in discharge of their respective ministerial 
duties, to take and certify, exparte satisfactorily proven 
facts. The duties of the commissioner, under this sec¬ 
tion ten, are still less discretionary, and strictly minis¬ 
terial. Tnere is nothing resembling judicial, in the 
character of the duties imposed upon him by this sec¬ 
tion of the act. The language of the law, after reci- 
tiug that the transcript shall be conclusive evidence, 
(not to he denied or doubted) is, that “upon the pro¬ 
duction by the said party of other and further evidence, 
if necessary, either oral or by affidavit, in ail 'ition to 
what is contained in said record, of the identity of the 
parson escaping, he or she shall be delivered up. And 
ttie said commissioner, (or other officer, as the case may 
he,) “shall, upon the production of the record and oth¬ 
er evidence aforesaid, grant to such claimant a certifi- 


| cate to take away such person,” &c., “which certifi¬ 
cate shall authorize such claimant to seize or arrest, 
and transport such person to the State or territory from 
which he escaped.” All the duties of the commission¬ 
er or other officer so required to issue the certificate for 
the sudden seizure and transportation of a person to a 
distant State or Territory, is as strictly ministerial as is 
the duty imposed upon a Clerk of a Court to issue a 
warrant, or final execution upon a judgment of the 
court, of which he is a ministerial officer. Like the 
clerk, the commissioner makes out his warrant a fina 
execution, in the absence of, and perhaps without even 
having seen the person against whom issued. 

Such is the course of proceeding prescribed and au¬ 
thorised by the provisions of this law. The truth is, 
and no argument and ingenuity can disguise it, Con¬ 
gress, in the passage of this act, has not only arrogated 
to itself legislative power never delegated by the consti¬ 
tution; but in the exercise of that power has violated 
the express provisions of the constitution by usurping 
and exercising the judicial power of the government. 
Imitating the worst vice of a despotic government, in 
the exercise of its unconstitutional usurped power, 
Congress not only legislated a wicked law, but also en¬ 
acted judgment and ordered execution of the sme by 
the provisions of the law thus euacted. 

Again, this act of Congress is jepugnant to the pro¬ 
visions contained in the 2d clause sec. 9, of art. 1, of the 
constitution. It is there provided that “the privilege 
of the writ of habeas corpus shall not be suspended, 
unless when in cases of rebellion or invasion the pub¬ 
lic safety may require it”—Certainly no American 
citizen will consent to the doctrine that the privilege of 
this celebrated writ shall be regarded as less liberal and 
beneficent toward the protection of civil liberty than 
in a monarchical government. At the time of the 
privilege of this writ being secured by this express pro- 
visidfc, the nature and character of the writ of habeas 
corpus, were the same; and were as distinctly under¬ 
stood as at this time. The writ was then as it is now, 
the most celebrated writ in the English law. It was 
j considered, as it had been for centuries in England,the 
great and efficacious writ in all manner of illegal con¬ 
finement. It was then as now, always granted upon 
suitable application, as a remedial writ for illegal con¬ 
finement; and was directed, as it still is, to the person 
charged with illegally depriving another of his liberty, 
commanding him to produce the body of the prisoner 
with the day any cause of his detention, to do, submit 
to, and receive, (in the language of the writ,) whatso¬ 
ever the judge, or court awarding such writ shall con¬ 
sider in that behalf. The adaptation of the writ in 
terms, to the liberal offices for which designed was 
[indeed beneficent; but the privilege of the writ was 
found in the operative effect of the proceedings had 
underit. Both at common law and under all the va¬ 
rious statutes enacted, in England, in relation to pro- 
I ceedings under this writ, every thing was always pre- 
surned^in favor of the liberty of the subject. The per¬ 
son deprived.of his liberty had the most full and am¬ 
ple benefit of a fair and impartial investigation of all 
of the causes of detention set forth ill justification of 
his imprisonment. And unless, against all that he 
could show and urge to the contrary, the person de¬ 
priving him of his liberty could still show, that the 
imprisonment was strictly legal, the prisoner being pre¬ 
sumed to be entitled to his liberty was set at large. At 
the adoption of the constitution the privilege of the 
writ of habeas corpus was considered as an ample and 

complete remedy for the speedy removal of all unjust 

and illegal confinement. Under this writ a full and 
■careful investigation might always be had as to the le¬ 
gality or illegality of the imprisonment of any person. 
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In this sense of the words, the constitution then guar- 
antics to every person the benefits of the writ of ha¬ 
beas corpus. 

In the sixth section of this act of Congress is the 
following provision: ‘'And the certificates in this and 
the first section mentioned shall be conclusive of the 
right of the person or persons in whose favor granted, 
to remove such fugitive to the State or territory from 
which he escaped; and shall prevent all molestation of 
said person or persons, by any process issued by any 
eonrt, judge, magistrate or other person whomsoever.” 

ThiB provision is bo carefully expressed that there is 
no ambiguity or uncertainty as to its meaning. The 
certificate, (which as I have shown, may be obtained 
in the absence of the prisoner,) the law says shall pre¬ 
vent all molestation of said person or persons by any 
process issued by any judge. Now if molestation 
means hindrance, disturbance, or delay, or any thing 
which the word is understood to signify; and if pro¬ 
cess, in its legal signification and in its common accep¬ 
tation, means a writ, then obviously, according to this 
provision of the law, although a judge might issue the 
writ, the person held by the certificate could not in 
this case, have the privilege of the writ of habeas 
corpus. 

It is said that the writ of habeas corpus is not super- 
ceded by this provision of the act; that the writ may 
be issued by the judge, but that an obedience to its pre¬ 
cepts need not he yielded by the claimant, holding the 
person under such certificate; and the conclusion of 
this argument is that the writ having issued is not sup¬ 
pressed; and the claimant holding his certificate by not 
paying any regard to the process is not molested, or 
hindred in the removal of his victim, thereby. But 
does not every one see that the man, or woman, or 
child, forcibly held under such certificate and about to 
be removed from home, and from the State, is ^nied 
all the privilege of the writ of habeas corpus? And 
it is the privilege of the writ, that the constitution pro¬ 
vides shall never„except in thecase of invasion, be sup¬ 
pressed. 

I have already alluded to that feature of the law 
■which makes its heinous provisions applicable to the 
citizens of the District of Columbia and the territories 
of the United States; when there is not a word in the 
Constitution showing or intimating that the compact 
between the several States lor the reclaiming of fugi¬ 
tives was ever solicited or understood as extending, or 
being applicable to the inhabitants of such district and 
territories. The professed object and purposes of the 
constitution should be regarded. The principles of 
justice and liberty forbid the enactments of slave laws, 
by Congress over the citizens of its own territory, who 
sustain only the single direct relation ofeitizeus of the 
general government, and toward whom the duty of pro¬ 
tection on the part of that government, and of allegi¬ 
ance on the part of the citizensare correlative duties; in¬ 
cumbent alike on the government, and governed res¬ 
pectively. And the federal government is not less der¬ 
elict in duty in imposing such legislation over the in¬ 
habitants of the territory, and thus giving stones in¬ 
stead of bread to its children, than would tie the citi¬ 
zens of the territories in utterly disregarding their du¬ 
ty of allegiance, and in engaging in treasonable enter¬ 
prises against the government. 

The 4th article of amendments of the Constitution 
provides that ‘‘the right of the people to be secure in 
their persons, houses and effects, against unreasonable 
searches, and seizures shall not be violated.” This act 
of Congress is, in its terms, oppostd to that provision 
of the Coustiiution. We have seen that the fugitive 
law is general in its terms; that it has no respect to 
color or condition; that the affidavits and traascript, to 


authorize an arrest and transportation out of the 
State, may be prepared against any person. It is, 
therefore, apparent, from the provisions of article 10 
of the act of Congress, that the right of the people, of 
“any person,” to be secure in his or her person against 
unreasonable seizures, depends upon the fact of the 
seizure authorized by article 10 of this act being rea¬ 
sonable or unreasonable. But is this security against 
unreasonable seizure, that “any person” may, at 
any day, or any hour of his life, for no crime or ofience, 
be liable to such seizure under such circumstances, 
and with such fearful and fatal consequences to his or 
her liberties, as has been shown to be authorized by 
the provisions of this act of Congress? 

I ask the Senator who shall assert that these pro¬ 
visions of the fugitive law are not repugnant to the 
provisions of the Constitution, to which I have referred, 
to fairly test the provision by supposing, in the lan¬ 
guage of the law, “any person,” any man, woman or 
child, a dear friend of his own, to be the subject of 
such arrest. And with such an example and illustra¬ 
tion of the provisions and practical application of the 
law, its defenders must say that it is not “the enter¬ 
tainment to which invited” by the Constitution of this 
free Republic. It may be regarded as unfair in argu¬ 
ment to resort to extreme cases to illustrate the opera¬ 
tion of this law. I know that it will be said that the 
object of the law is to reclaim fugitive slaves. But I 
again reply to such objection—I am considering only 
the provisiohs of the law. These are general; and to 
fairly and fully test the constitutionality of these pro- 
visions, it is not only fair, but necessary, to consider 
the operations of the law as general, as its provisions. 
If I show that the practical application of this law, 
according to its provisions, conflicts with any provis¬ 
ion of the Constitution, I thereby show that the pro¬ 
visions of the act are repugnant to those of the Con¬ 
stitution. 

The 8th Article of Amendments of the Constitu¬ 
tion, provides that excessive fines shall not be im¬ 
posed; nor cruel and unusual punishments inflicted. 
This act of Congress provides, that any person who 
shall aid, alert, or assist such person so owing ser- 
rice, or labor as aforesaid, directly, or indirectly to 
escape from such claimant, his agent, or attorney, or 
other person or persons legally authorized as afore¬ 
said, or shall harbor or conceal such fugitive so as to 
prevent the discovery and arrest of such person, after 
notice or knowledge of the faet that such person was 
a fugitive from service or labor as aforesaid, shall, for 
either of said offienccs, be subject to a fine not ex* 
ceeding one thousand dollars, and imprisonment not 
exceeding six months. This is the ‘ fine,” and the 
“punishment” for aiding or assisting, directly or in¬ 
directly, a person owing service in another State, or 
the territory of the United States, from which he or 
she may have fled. The question that arises then as 
to the reasonablenss of this “fine,” and “punishment, ’ 
I apprehend will be universally and unanimosly an¬ 
swered by every one’s sense of right and justice ra 
the same manner; that the “fine” is “excessive,” and 
the punisment affixed to such acts unusual. And this 
answer is in accordance with the expressed opinions 
of the slaveholding States. They have Statute laws 
upon the subject of harboriug fugitive slaves. The 
Statute of Virginia upon the subject, expresses what 
the legislature of that State thinks a reasonable fine 
for the offence of harboring a slave, by the following 
provision: 

“Any person Harboring or employing a slave with¬ 
out the consent of his master, shall forfeit to the mas¬ 
ter, not less xhan one, nor more than foe dollars, for 
every day of such harboring or employment.” 
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It may also be objected to this law of Congress, i 
that it conflicts with the express provisions of the 
Constitution, that in certain cases it confers judicial 
owers, upon the Commissioners, belonging only to 
udges of the Supreme Court of the United States. 
If the duty of the Commissioner as prescribed by 
this act is juuicial, I insist the objection upon this 
ground to the Constitutionality of the law is evident; 
for his act being conclusive, and not subject to the re¬ 
vision of any superior court, the Commissioner, so 
called, is in fact a Judge. And his appointment being 
made by another Court, and without any fixed com- 
ensation, instead of being by nomination of the 
resident, with the advice and consent of the Senate, 
is evidently in conflict with the express provisions of 
the Constitution. 

The sixth section of the act authorizes the commis¬ 
sioner “to hear and determine the case” mentioned in 
that soction, and the same section makes his judgment 
final and conclusive, and evenBxempts it from any re¬ 
view in any other court. The duties and powers of 
the commissioner under section six are, therefore, evi¬ 
dently judicial, although the duties conferred upon him 
under sectiou ten of the act seem to be only ministe¬ 
rial. The judicial power and duty conferred and pre¬ 
scribed in section six of this law, to pass final judgment 
upon personal liberty, constitutes the officers, upon 
whom this powcr.and duty is conferred, judges. It 
matters not whether they are denominated judges, jus¬ 
tices, or commissioners; it is only by having respect to 
the duties and powers with which they are invested, 
that their official character is determined. Their du¬ 
ties and powers being judicial, they are in fact as to J 
the provisions of the sixth section, judges—either of a 
superior or inferior court. Their powers are concur¬ 
rent with the Supreme Court, but are also independent 
of that court, inasmuch as the judgment is made final, 
and no appeal, or review of such judgment is allowed 
by any other tribunal. 

But it is not material whether they are regarded as 
judges of the Supreme Court or of an inferior Court, 
This is the provision of the Constitution which applies 
in either case—in section one, of article three, it is pro¬ 
vided thaj “the judges, both of the supreme and infe¬ 
rior courts, shall hold their offices during good behav- 
ior; and shall at stated timeB receive a compensation 
which shall not be diminished during their continu¬ 
ance in office.” 

There is no certain or fixed compensation provided 
for these commissioners. Only the contingent com¬ 
pensation of $10, and that to be paid atno stated times. 
It is all uncertain whether the pay-day may occur dai¬ 
ly, or not for years. And when it does occur, it is lia¬ 
ble to be diminished from $10 to $5, if in obedience to 
law and justice, a judgment be rendered for the defen¬ 
dant instead of the plaintiff. This “compensation” 
of this judge, then, instead of being “fixed and cer¬ 
tain,” and paid to him “at stated times,” as required 
by the constitution, is by this law law of Congress 
made to depend, like that of the brigand, upon his pre¬ 
datory success. 

Mr. Speaker, I do not propose to extend my re¬ 
marks in pointing out all the particulars wherein the 
act of Congress under consideration conflicts with 
the express provisions of the constitution. That this 
law does conflict in those particulars mentioned, I 
claim to have shown by such references, to the law, 
and to certain provisions of the constitution with 
which in conflict, as to preclude successful denial or 
reasonable doubt. 

Believing as I do, and showing, as I think I have, 
good reasons for that opinion, that Congress has no 
power to legislate at all upon the subject of clause 3, j 


section 2 cf article 4, these conflicts of this act of Con¬ 
gress with important express provisions of the con¬ 
stitution, I regard as the results of assumed legis¬ 
lative power. The very act of the federal govern¬ 
ment of assuming the power to legislate over the 
citizens of the respective States under this clause, is, 
in my judgment, an usurpation; and from the Exer¬ 
cise of which, unexceptionable laws ought not to be 
expected. 

1 have shown that by the strict ruleB of law, Con¬ 
gress has uo power under the Constitution to legislate 
upon the subject of fugitives. We have seen that 
strong political biases, in the early history of our gov¬ 
ernment, inclined, both the legislative and judiciary 
branches to depart from long established, and well 
understood rules of construction; and to arrogate to 
the Federal Government certain powers r.ever conferred 
by theConslitution;and thatthisassumed power,though 
often exercised, has never been acquiesced in; but on 
the contrary, has been constantly denied by those who 
hold the Constitution the only source of power to the 
Federal Government. 

The doctrine of strict construction, as held by Jef¬ 
ferson and Madison, in relation to persons, has been 
conceded by the best jurists of all parties for a quarter 
of a century. We have seen that Mr. Story, in his 
Commentaries, admits the rules which would at once 
set aside, not only all legislation of Congress under 
clause 3, sec. 2, art. 4, of the Constitution, but even 
the Alien laws and Sedition laws, as utterly unconsti¬ 
tutional. And Daniel Webster, it is well kuown, as a 
jurist, has always held that Congress had no power to 
legislate upon this clause of the Constitution. 

The following is the language uttered by him on 
the subject in his speech of 20th March, 1850, in Con¬ 
gress: 

“When it is said that a person escaping into anoth¬ 
er State, and becoming therefore within the jurisdic¬ 
tion of that State, shall be delivered up, it seems to 
me the import of the passage is that the State itself 
in obedience to the constitution, shall cause him to be 
delivered up. That is my judgment, I have always 
entertained it; and I entertain it now.” 

And yet Mr. Webster, entertaining and expressing 
the same legal opinion expressed by Mr. Story, in his 
1 commentaries, in that same speech showed but too 
plainly that, if called upon to act officially, he would, 
like Mr. Story, have gone contrary to his own long 
entertained and deliberately expressed opinion of the 
constitution. 

Mr. Speaker. Entertaining as I do the sentiments 
expressed in relation to the principles of our govern¬ 
ment, and the powers and purposes of the constitu¬ 
tion, it is unnecessary for me to say any thing upon 
the last of the series of resolutions under considera¬ 
tion. That resolution only in substance affirms that 
it is the duty of Congress to repeal any laws of its 
own enactment, by which any person is deprived of 
such inalienable rights as the constitution has in ex¬ 
press language guarantied to them. 

If there are such laws now in force, no one can 
reasonably object to their repeal. 

The consideration of these resolutions has been ob¬ 
jected to by some, owing to the excitement occasioned 
throughout the free States by the recent enactment of 
this law of Congress. To such objections I have to 
say, such excitement has its cause. There was ex¬ 
citement upon the Stamp Act; and kindred statutes, 
when enacted. There was excitement when the Alien 
and Sedition laws were enacted. And there is excite¬ 
ment when the fugitive law of 1850 has been enacted; 
—a law more repugnant to every American sentiment 
than all the other odious enactments referred to. 

This excitement and general dissatisfaction so pro- 



duced can never be permanently allayed, but by re¬ 
moving the cause. This has been found true in all 
these preceding cases; and it will be found equally 
true in this. The government in all those cases of ex¬ 
citement,has unfortunately found the advocates of.such 
unjusland odious legislation's loudest professed friends 
Professions of loyalty to the Crown, or of attach¬ 
ment to the Union, has always been the strong defence 
of arbitrary measures and unjust enactments. Ours is 
agovernment of the people. Its strength and perpe¬ 
tuity depends upon the maintenance of the principles 


of justice, liberty, and equality, upon which it is ba¬ 
sed. All the navies and military forces of the world 
could hot ensure the perpetuity of our government; 
nor would its preservation be of any worth to ourselves 
or posterity, if the soul and sentiment of our tree in¬ 
stitutions , the principles which constitute its excel¬ 
lencies, and true glory were extinguished. It is there¬ 
fore a duty as well, as ^ part of wisdom for us, by a 
candid and fearless expression of our sentiment upon 
I this occasion, to contribute something to that correct 
opinion, whioh should control every free government. 



